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ENSURING A LEGAL WORKFORCE: WHAT 
CHANGES SHOULD BE MADE TO OUR CUR- 
RENT EMPLOYMENT VERIFICATION SYS- 
TEM? 


TUESDAY, JULY 21, 2009 

U.S. Senate, 

Subcommittee on Immigration, Refugees 
AND Border Security, 
Committee on the Judiciary, 

Washington, DC 

The Committee met, pursuant to notice, at 2:30 p.m.. Room 226, 
Dirksen Senate Office Building, Hon. Charles E. Schumer, Chair- 
man of the Subcommittee, presiding. 

Present: Senators Feingold, Whitehouse, Sessions, and Cornyn. 

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. 

SENATOR FROM THE STATE OF NEW YORK, CHAIRMAN, SUB- 
COMMITTEE ON IMMIGRATION, REFUGEES AND BORDER SE- 
CURITY 

Chairman SCHUMER. Okay. The hearing will come to order. 

We’ll allow each of the members here to make an opening state- 
ment and then we’ll turn to Congressman Gutierrez. We’re honored 
you’ve come across the Capitol Building to be here with us. 

Well, about a month ago, I articulated principles for immigration 
reform that I believe can pass through Congress with bipartisan 
support. Each of the principles was based on a fundamental notion 
that the American people are both pro-legal immigration and anti- 
illegal immigration. The American people will not accept any legal- 
ization of those currently in the United States illegally unless and 
until they’re convinced that the government is very seriously com- 
mitted to preventing future waves of illegal immigration. 

That’s why I previously said that any comprehensive immigra- 
tion reform bill must achieve operational control of our borders and 
our ports of entry within 1 year of enactment. But in order to com- 
pletely prevent future waves of illegal immigration we must recog- 
nize that, no matter what we do on the border and at our ports, 
jobs are what draw illegal immigrants to the United States. When 
an immigrant has the choice between making $1 per day in Oaxaca 
Province or making $40 per day in the United States, one cannot 
expect the immigrant to remain in Oaxaca and subject their family 
to extreme deprivation. 

We can only prevent illegal immigrants from working in the 
United States if we create a tough, fair, and effective employment 

( 1 ) 
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verification system that holds employers accountable for knowingly 
hiring illegal workers. In the past, our employment verification 
laws have placed employers between a rock and a hard place. Em- 
ployers have been required to make subjective determinations 
about identity documents provided by employees in order to deter- 
mine whether the employee is legally able to work in the United 
States. 

Employers who accept all credible documents in good faith may 
still be targeted by ICE for turning a blind eye towards illegal im- 
migrants in their workplace. Furthermore, when employers have to 
make on-the-spot subjective decisions about who is qualified to 
work and who is not, they can face potential lawsuits from employ- 
ees who are actually U.S. citizens but who were wrongfully profiled 
as illegal immigrants. 

Employment verification systems that require employers to make 
subjective determinations about an employee’s identity or legal sta- 
tus are bound to fail. So we must instead adopt a system that re- 
lies upon a non-forgeable identification system to completely and 
accurately identify legal workers. The system must be non- 
forgeable and airtight. This is the only way, in my opinion, to stop 
future waves of illegal immigration. 

Attempts in the past to create employment verification systems 
have been half-hearted and flawed. The current E-Verify system is 
an example of a half-hearted and flawed system. Under the current 
E-Verify system, an employer merely verifies whether the name, 
date of birth. Social Security number, and citizenship status given 
by a potential employee match the exact same information con- 
tained in the Social Security Administration’s data base, along with 
other government data bases. 

The E-Verify system does not prevent an illegal immigrant from 
using the name, accurate Social Security number, and address of 
a U.S. citizen to get a job. For instance, if an illegal immigrant 
wants to say that he is John Smith, who is actually a U.S. citizen 
from Buffalo, and he knows John Smith’s Social Security number 
and he can get a fake ID with John Smith’s address — all very eas- 
ily accomplished — nothing about E-Verify will stop that illegal im- 
migrant from getting a job. 

In addition, E-Verify does not prevent U.S. citizens from volun- 
tarily providing their name. Social Security number, and address 
to their illegal immigrant friends, families, or employees in order 
to game the system. That is why it’s not surprising that many of 
the companies which have been raided by ICE in the last few years 
for employing illegal immigrants have actually used the E-Verify 
system. 

Simply put, it’s not difficult for illegal workers to scam the sys- 
tem by providing the personal information of a legal worker. The 
only way the American people will have faith that our comprehen- 
sive immigration reform bill will stop illegal workers from obtain- 
ing jobs is if we implement an employment verification system that 
is tough, fair, easy to use, and effective and which relies on a non- 
forgeable biometric identifier. 

A truly effective employment verification system must possess 
the following 10 characteristics in order to prevent employers from 
hiring illegal workers and to be accepted by the American public: 
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First, any new system must rely upon employers to check the im- 
migration status of their employees against a government 
verification system. This is the simplest and most effective way to 
stop the flow of future illegal immigrants. Any system which relies 
upon employers to check the immigration status of their employees, 
however, must give employers clear guidance, rapid response, and 
must he inexpensive and easy to use. 

Second, the system must authenticate the employee’s identity by 
using a specific and unique biometric identifier. This identifier 
could be a fingerprint, an enhanced biometric picture, or other 
mechanism. If fraud is rampant or even permissible, the system 
can’t work and will necessarily fail. No employment verification 
system will be worthwhile if it cannot stop illegal workers from ob- 
taining employment simply by presenting the Social Security num- 
ber or address of a legal worker, and that’s the main flaw of the 
E-Verify system. 

Proposals to give legal workers PIN numbers or other security 
codes that they can use to authenticate their identity with the em- 
ployer will similarly not stop illegal workers from gaining such PIN 
numbers and providing this information to their employer in order 
to obtain employment, but it’s virtually impossible for an illegal 
worker to forge a fingerprint or an enhanced biometric picture. 

That’s why it’s critical that any future employment verification 
system require employees to prove their identity through their 
unique biometric features rather than by requiring workers to pro- 
vide Social Security numbers or PIN numbers to an employer, who 
then enters the information into the system. It’s the only effective 
way to combat future waves of illegal immigration. 

Third, the system must apply to all people, citizens and non-citi- 
zens alike. The only way to prevent fraud is to make sure that ev- 
eryone is uniformly in the system. By creating a uniform system, 
illegal workers will no longer be able to use the name and Social 
Security number of U.S. citizens in order to obtain a job. 

Everyone will verify their identity and their immigration status 
in the same way and there will be no ability for people claiming 
to be U.S. citizens to go through a system that requires less proof 
of identity than a non-U. S. citizen. Illegal workers have used this 
disparity for years in order to obtain employment. 

In addition, a uniform system will have the advantage of remov- 
ing potential invidious discrimination that immigrant workers cur- 
rently face from employers who must make subjective determina- 
tions about their employees’ citizenship. And, either by design or 
not, all too often the way the employee looks, their last name, is 
used by the employer to separate legal from illegal, and that’s a 
very bad and un-American way to do things. 

Fourth, the system must be easy to use for both employers and 
employees, must not be expensive, and must quickly give an em- 
ployer an answer as to whether the employee can be legally hired. 
All businesses, but especially small businesses, should be able to 
implement this new system of employment verification with mini- 
mal costs of compliance. No business should be financially or 
logistically burdened by a new employment verification system. 
The system should not impede employers from hiring legal workers 
or prevent legal workers from obtaining employment. 
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Fifth, the system should exonerate employers of any and all po- 
tential liability if they use the system and the system says that a 
worker is legal. A clear advantage of a biometric-based system is 
it would tell employers instantly and definitively whether their em- 
ployee has legal status. If the system does tell the employer that 
his employee is authorized to work, the employer should never 
have to pay any fines if that employee turns out to be unauthor- 
ized. 

Sixth, on the other hand, the system should severely punish em- 
ployers who fail to use the system or who knowingly hire illegal 
workers after using the system by levying stiff fines for initial of- 
fenses, unpalatable fines for secondary offenses, and prison sen- 
tences for repeat offenders. Employers should know that if they fail 
to use the system or use the system and hire a known unauthor- 
ized employee, they’ll be audited and will be caught and severely 
punished. 

Seventh, the system should not require American workers to pay 
any money to the government in order to obtain employment. Al- 
though a new employment verification system will have costs, these 
costs can be covered by fees and fines charged to those seeking le- 
galization and through fees charged to future immigrants, who will 
gladly pay these fees to live and work in the U.S. By creating a 
uniform employment verification system, the fees that immigrants 
currently pay for work permits can be used to pay for the creation 
and implementation of the new system that future immigrants and 
citizens will jointly use. 

Eighth, significant and substantial protections must exist to en- 
sure the system does not prevent Americans from working. Among 
other things, workers must be permitted to legally keep their jobs 
while correcting any potential problems in the system, and employ- 
ers will be prohibited from firing any employees while they’re law- 
fully trying to rectify their status with any new system. As a cor- 
ollary, employers must not be punished for allowing employees to 
work while their employees are legally attempting to correct any 
technical problems that prevent the employee from being author- 
ized. 

Ninth, any new biometric-based employment system must have 
extensive checks at the beginning of the system to prevent illegal 
aliens from creating a false identity to enter into the new data 
base. And, as I mentioned before, we need to do this where the en- 
tity administering the new employment verification system will 
have access to public records/government data bases to ensure that 
the person seeking to enter the new employment verification sys- 
tem is, in fact, the person they claim to be and the person has legal 
status. 

Finally, tenth, the system must have the strictest privacy and 
civil liberty protections and must only be used for employment. The 
American people must have confidence the only goal of an employ- 
ment verification system is to prevent future waves of illegal immi- 
gration, which will raise American wages and working conditions. 
The government should be prevented from using any employment 
verification data for any other purpose, and strict fines and prison 
sentences should be levied to all persons who use the system for 
any purpose not permitted by law. 
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All of these characteristics are based upon the fundamental prin- 
cipal that the goal of an employment verification system must be 
to change the calculation currently made by employers in order to 
make it extremely unattractive for employers to hire illegal work- 
ers. A system with these 10 characteristics will be easier to use, 
less discriminatory, tougher, and more effective than the current E- 
Verify. A biometric system will be supported by business groups be- 
cause it will be easier to use than the current system and will pro- 
vide employers with clear safe harbors. 

A biometric-based system will also be supported by labor and im- 
migrant groups because it will take away the employer’s ability to 
make subjective determination about an employee’s legal status 
simply by looking at documents and determining their validity, 
which has previously invited invidious discrimination against im- 
migrants and retaliation against union organizers. 

In conclusion, we have several distinguished witnesses here to 
discuss how the current E-Verify system operates, the ways in 
which a new system can be created that adds a biometric identifier, 
and I look forward with great interest to their testimony. 

I now want to recognize the distinguished Ranking Member, Sen- 
ator Cornyn, for an opening statement. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator Cornyn. Thank you, Mr. Chairman. 

I want to express my appreciation to all of the panelists who are 
joining us today. Congressman Gutierrez, it’s good to have you 
here. 

I also want to acknowledge Lynden Melmed, who’s worked close- 
ly with my office in the past, and the subcommittee as well, on 
these issues and now is in private law practice. I look forward to 
hearing the views of all of our panelists with regard to how we can 
improve the E-Verify system. 

I agree with Senator Schumer, the E-Verify system is broken and 
we must act to fix it. In 1986, Congress clearly recognized that em- 
ployers should verify that the workers they hire are eligible for em- 
ployment or face strong sanctions if they wilfully evade our labor 
laws, but Congress did not provide the tools to employers needed 
to carry out those mandates. 

So today, 20 years later, the problem remains: our laws are not 
enforced, our employers are frustrated, and the people are cynical 
of the government’s will to act. We have, however, made some im- 
provements in enforcement and employment verification over the 
past few years. The Department of Homeland Security’s E-Verify 
program has great promise and I think is headed in the right direc- 
tion, but the program needs expanded legal authorities, additional 
resources, and other improvements before we can begin to hope 
that it will meet its aspirations. 

Like many of my colleagues, I support an effective employment 
verification system. An effective system must be reliable, accurate, 
and not unduly burdensome to small businesses. An effective sys- 
tem must include a secure, tamper-proof card that is easily 
verifiable and gives employers surety when it comes to an individ- 
ual’s identity and authorization to work in the United States. 
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I see three challenges. Most everyone agrees we need to improve 
our employment verification system, but the first challenge relates 
to the mechanics of employment verification. In other words, how 
will employment verification work in practice? We must ensure 
that any process will be user-friendly to both the employer and the 
employee. 

Would the individual simply swipe a card through a card-reader 
or would they have to get online somehow? What would a secure 
card look like, and what types of biometric data would be available 
on it? Would the employer and the employee get a real-time re- 
sponse in a matter of seconds or would they have to wait days for 
an answer? Would the employee have a simple process to correct 
any inaccuracies in the agency data bases? An effective system 
must get all these questions right to earn the confidence of both 
workers and employers. 

The second challenge relates to costs. How much will it cost tax- 
payers to get an effective E-Verify program up and running? Last 
year, U.S. Citizen and Immigration Services estimated a manda- 
tory E-Verify program could cost about $765 million over 4 years, 
and that’s only if it covers new hires. To cover both new hires and 
current hires, that number rises to $838 million. The Social Secu- 
rity Administration also estimated that a mandatory E-Verify pro- 
gram would cost about $281 million over 5 years and require 700 
new employees. These costs are significant and highlight that if we 
do not resource our E-Verify program adequately, our workers and 
employers will become frustrated and they’ll never buy into the 
system. 

On the other hand, if we give the agencies the resources they 
need in order to get the job done right, that can help turn around 
public perception, and E-Verify can help restore lost confidence in 
government when it comes to enforcing our immigration laws. 

Our third challenge relates to identity theft. In other words, how 
can we improve information sharing among all levels of govern- 
ment to deter identity theft before it happens and prosecute the 
bad actors when deterrence doesn’t work. 

Technology is clearly the key. We must create interconnectivity 
between the data bases maintained by various agencies, including 
the State Department, the Social Security Administration, the In- 
ternal Revenue Service, and the Bureaus of Vital Statistics in 
every State. And as we improve this connectivity, we must ensure 
that we minimize errors and inaccuracies and balance the lawful 
disclosure of information with the individual’s right to privacy. 

So, Mr. Chairman, I want to express my gratitude to you for fo- 
cusing our discussion on the important component of employment 
verification in solving our broken immigration system. We have got 
to get this effort right in order to have a crack at any larger reform 
effort. The American public will not bestow their faith upon us if 
we pass immigration reform without an effective, accurate, and en- 
forceable employment verification program. 

I look forward to hearing the witnesses’ perspectives on this 
issue and the concrete solutions that I know each of you will bring 
to the challenges that confront us. 

Thank you, Mr. Chairman. 

Chairman ScHUMER. Senator Whitehouse. 


VerDate Nov 24 2008 


13:18 Apr 06, 2010 Jkt 055645 PO 00000 Frm 00010 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55520.TXT SJUD1 PsN:CMORC 



7 


STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Thank you, Mr. Chairman. I don’t have an 
opening statement. I just, as somebody who was witness to the 
acrid tone and the ugly thoughts and words that accompanied the 
melt-down of our recent immigration reform effort, I just want to 
observe that it takes a bold legislator to want to go back into that 
blasted wasteland, and I’m delighted that you are doing it. I am 
proud that you are doing it. 

I applaud the bipartisan tone that I have detected. There was a 
lot of overlap between the statements of the Chairman and the 
Ranking Member, and I think this is important work to get done. 
I also understand that one of our witnesses, the Republican wit- 
ness, is a former staffer to Senator Cornyn, and also a graduate of 
the University of Virginia Law School. So, things are just getting 
better and better, and I really appreciate what you two are doing. 

Chairman SCHUMER. Thank you for those nice words. Senator 
Whitehouse. 

Senator Sessions. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 

ALABAMA 

Senator Sessions. Thank you. Chairman Schumer. It is, indeed, 
a challenge. But one thing I’m absolutely convinced of, that we can 
create a lawful immigration system that we can be proud of. After 
initially thinking the second proposal that came forward last year 
was one that might be effective, I studied it and came to believe 
it was not, and the American people agreed with that. 

So I think you’re raising some important questions. E-Verify is 
not strong enough. I think it’s a good system. I’m baffled that peo- 
ple would not want to use it or that would oppose it as it is, be- 
cause it’s free and quick and works in a number of instances. I 
agree with you, a more comprehensive identification matter is im- 
portant, Mr. Chairman. 

I know Senator Kyi worked on that in-depth. He was the master 
of all the details of that, and I shared that view. But it’s the kind 
of thing that’s not easy. We’ve got people on the left that don’t 
want a card, people on the right that don’t want a card, then you’ve 
got people that really like the illegal immigration occurring and 
they don’t want a card. So it’s not a little, easy thing to do, but 
your leadership might make a difference. So let’s see what we can’t 
do to go forward and develop a system that can actually work. But 
count me a skeptic. I’ve got to be, show me how this is going to 
actually work. I think that’s where the American people are, but 
maybe we can do some good this time. 

Thank you. 

Chairman SCHUMER. Thank you. The only point I’d make here is, 
I believe we need a biometric. It could be a card. That’s one of the 
things we’re looking at. It doesn’t necessarily have to be a card. 

Senator Feingold. 
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STATEMENT OF HON. RUSS FEINGOLD, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 

Senator Feingold. Thank you, Mr. Chairman. I’m glad that the 
Committee is taking up this issue. I want to say, too, how much 
I appreciate that you are working tirelessly to draw attention to a 
number of changes we need to make the current employment 
verification system, E-Verify, a better system, and I applaud your 
efforts. 

I’ve been concerned about recent efforts to make E-Verify manda- 
tory and to expand its use to federal contractors without first fixing 
problems with the system. Employment verification is a very prom- 
ising idea and it has tremendous potential to ensure that U.S. jobs 
only go to U.S. citizens and those who are legally authorized to 
work in the U.S., but we need to get it right before we expand our 
reliance on electronic verification. 

Our current system, E-Verify, remains riddled with errors and 
other inaccuracies. According to a 2006 report of the Social Security 
Administration’s Inspector General, the data set on which E-Verify 
relied contains errors in 17.8 million records, affecting 12.7 million 
U.S. citizens. If E-Verify becomes mandatory before these errors 
are fixed, millions of Americans could be misidentified as unauthor- 
ized to work, and I think that is an unacceptable result. 

I understand that U.S. Citizenship and Immigration Services has 
been working to improve the accuracy of E-Verify, but we still have 
a long way to go. According to recent reports, if E-Verify becomes 
mandatory for all U.S. employers, roughly 600,000 workers, most 
of whom are U.S. citizens, would be deemed ineligible to work, and 
that is a very large number. It’s equal to the entire population of 
the largest city in my State, Milwaukee. I recognize that no em- 
ployment verification system will be completely error-free, but that 
kind of error rate, in my opinion, makes this system unworkable. 

In 2008, Intel Corporation, a very large employer, reported that 
12 percent of the workers that they ran through E-Verify came up 
as “tentatively non-confirmed.” All of these workers were eventu- 
ally cleared as work-authorized, but Intel had to invest significant 
time and money to correct these errors, which is something that 
many smaller businesses would be unwilling or unable to do for 
their staff. 

I am particularly concerned about these error reports because al- 
most half of all businesses that use E-Verify report that they use 
E-Verify to pre-screen job applicants. This means that employers 
are making hiring decisions based on erroneous information and 
they are never notifying applicants of this information so the appli- 
cants can contest and correct it. 

Any permanent mandatory employment verification system must 
contain sufficient procedural protections for workers who are ini- 
tially deemed unauthorized to work. Workers must be given a sim- 
ple, straightforward means to appeal any data errors. Employer 
verification proposals should also contain sufficient provisions to 
ensure that any personally identifiable information that is collected 
by the government is kept completely confidential. We must be 
very careful to establish safe, secure systems that will protect the 
electronic transmission of any personal information. 
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Mr. Chairman, I strongly believe that we need to secure our bor- 
ders, we need to fix our broken immigration laws, and we need to 
deal with the fact that there are millions of undocumented individ- 
uals in this country, and we need to do it now. But we also need 
to be very conscious that thousands of American citizens and legal 
immigrants could lose their jobs if we mandate the use of an elec- 
tronic verification system before these errors are fixed. This would 
cause massive disruption, not just in the lives of these workers, but 
also to the already fragile U.S. economy. 

I thank you, Mr. Chairman, for the chance to make those re- 
marks. 

Chairman SCHUMER. Well, I thank you for your thoughtful re- 
marks. Some of the principles we enunciated would, in a broad 
brush, address those. Obviously the devil is in the details in getting 
them all done, but I agree with your comments, the thrust of your 
comments, completely. 

It’s now our honor — and he’s waited patiently — to introduce the 
Honorable Luis Gutierrez. He represents the Illinois Fourth Dis- 
trict. He’s done that with great distinction for eight terms, 16 
years. We served in the House together. I’m honored to say, and 
were friends there. Until this year when I left the Senate gym, we 
spent a lot of time in the House gym talking about things together. 

Luis Gutierrez is the first Latino to be elected to Congress from 
the Middle West. He serves as chair of the Democratic Caucus Im- 
migration Task Force and as chair of the Congressional Hispanic 
Caucus Immigration Task Force. He was named to the Judiciary 
Committee in the 110th Congress, and he’s remained there, serving 
on the Immigration Subcommittee. 

He chairs the Financial Services Subcommittee on Financial In- 
stitutions and Consumer Credit. Along with Congressman Jeff 
Flake of Arizona, he co-sponsored bipartisan immigration reform in 
2007 known as the STRIVE Act, which called for, among other 
things, a biometric-based system of employment verification. I just 
want to say this: Congressman Gutierrez has traveled the coun- 
try — he’s a national figure — in his passion that we do immigration 
reform. I don’t think there’s a member of the Congress who cares 
more about it or has spent more time about it than Congressman 
Gutierrez, and we really appreciate that. 

Your entire statement will be read into the record, and you may 
proceed. 

STATEMENT OF HON. LUIS GUTIERREZ, A U.S. 

REPRESENTATIVE FROM THE STATE ILLINOIS 

Representative Gutierrez. Thank you. Chairman Schumer, 
Ranking Member Cornyn, and members of the subcommittee, 
thank you for this opportunity to testify on employment 
verification. 

I first want to commend you, Mr. Chairman, for holding this 
hearing and for your steadfast leadership on this issue, and for 
what I consider very creative approaches to developing employment 
verification systems as a means to reduce future waves of illegal 
immigration. 

I want to share with you that it’s not just my years of work on 
this issue that brings me here to testify before you today, it is the 
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countless men and women I have met across this country who have 
been exploited in the absence of a system that holds employers ac- 
countable for their actions. 

It is because of the mothers who toil in sweat shops in New York 
and Los Angeles to feed their children. It is because of 16-year-old 
boys who I met in Iowa who work 17-hour shifts six days a week 
without overtime on the kill floor of a meat-packing plant. It is be- 
cause of U.S. workers who have tried, time and time again, Amer- 
ican citizens, to unionize their shop and failed to do so because 
there is the availability of an exploitable workforce. It is for the 
women who face demands of sex in exchange for decent wages, de- 
cent hours, and decent working conditions, and it’s for all those 
small business owners who have been unable to get ahead of the 
competition because he or she plays by the rules, when corrupt em- 
ployers down the street choose not to. 

As you know, Mr. Chairman, the obligation to protect good work- 
ers and decent employers are the driving force behind the need not 
only to overhaul our employment verification system, but also to 
initiate real, lasting, comprehensive immigration reform. In fact, 
any employment verification system must be part of comprehensive 
immigration reform. 

To ensure a legal workforce, the system must implement smarter 
border security, establish a program to fill true gaps in our work- 
force, keep families together, and require — require — the estimated 
12 million unauthorized individuals currently living and working in 
the U.S. to register and fully integrate into our society. 

I know some in Congress believe that a mandatory employment 
verification system alone would fix our broken immigration system 
by encouraging undocumented immigrants to self-deport. However, 
like it or not, we’ve come to depend on the contribution of these 
hard-working immigrants and they have become an integral part 
of our families, of our communities, and of our workforce. 

Moreover, it would arbitrarily separate families and punish 4 
million U.S. citizen children who have undocumented parents. I as- 
sure you that the separation of families is not needed to build sup- 
port for comprehensive immigration reform; polls have shown again 
and again the vast majority of Americans already do. However, the 
American people do want Washington to lead and develop workable 
solutions within comprehensive immigration reform that will end 
illegal immigration as we know it. 

So let me be clear: the end of illegal immigration is only possible 
through effective employment verification as a part of comprehen- 
sive immigration reform. Effective employment verification must 
maintain and provide accurate data; be rolled out prudently under 
a realistic time line as its accuracy and privacy protections are es- 
tablished; allow workers to review and correct their own employ- 
ment eligibility record and have access to administrative and judi- 
cial review; protect individuals from discrimination; be paired with 
robust oversight and enforcement, including random audits with 
employers. 

With regard to a biometric system that Chairman Schumer is 
currently exploring, I regard the following as advantages over the 
current system we have. It would provide workers greater power 
over their employment records. It would prevent prescreening and 
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other misuses of the system by requiring employee consent. The 
swipe of a card, along with a fingerprint, would prevent individuals 
from inventing an identity and assuming another identity to get a 
job. 

As Congress examines biometrics as part of a new and better 
system, I want to encourage you to ignore the naysayers, those who 
claim it cannot be done. Don’t listen to them: they do not speak for 
real change or workable solutions or an end to illegal immigration 
as we know it. Rather, they want to produce gridlock, prevent ac- 
tion, and protect the status quo. 

Let me repeat: incorporating an effective employment verification 
system is the only hope for truly ending illegal immigration. We 
can do this, and we must do this, this year. In the end, this is not 
a question of whether or not we can craft an effective system, rath- 
er, it is a question of political will. 

I am grateful to all of you for allowing me to come and testify 
here this afternoon. I want to say to my dear friend Chairman 
Schumer, millions of people are counting on you and relying on you 
and your leadership and your commitment to comprehensive immi- 
gration reform, and I hope that the bond that Senator Kennedy 
and Senator McCain were able to have in the past Congresses is 
the same kind of bond that you and Senator Cornyn are going to 
be able to develop on this very important issue. 

Thank you so much. 

[The prepared statement of Representative Gutierrez appears as 
a submission for the record.] 

Chairman SCHUMER. Well, I want to thank you, Luis Gutierrez. 
You are an inspiration in terms of all you have done, and your pas- 
sion, but also your intelligence and your practicality, realizing how 
we can get this done. There are lots of people on both sides of the 
aisle who would like to sort of make a lot of speeches, but are un- 
willing to put their nose to the grindstone and get it done. If we 
listen to your remarks. Senator Cornyn’s remarks, my remarks, 
you can see that, yes, we can. Yes, we can do this. 

I know you have another place to go. Well, we all did our opening 
statements. I want to thank you very much for being here. 

Representative Gutierrez. Thank you so much. Thank you so 
much. Senators. 

Chairman SCHUMER. Okay. 

We’ll now begin our second panel. Let me introduce them as they 
come forward. Okay. While people are getting seated. I’m going to 
do the introductions so we can proceed. 

On the left side — on our left, your right, audience — of the panel 
is Michael Aytes. He serves as Acting Ilirector of the U.S. Citizen- 
ship and Immigration Services, USCIS, within the Department of 
Homeland Security, DHS. He was named to this position in April 
2008. Prior to his appointment, Mr. Aytes served as Associate Di- 
rector of U.S. CIS Domestic Operations, where he was responsible 
for processing all immigration benefits and services within the U.S. 
Mr. Aytes has served in a variety of positions, with the former INS 
service, beginning his Federal career at INS in 1977. The Com- 
mittee thanks him for taking the time to testify and for his years 
of service to this great country. 
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James Ziglar is Senior Fellow at the Migration Policy Institute. 
In addition, he serves as senior counsel at the Washington law 
firm, VanNess Feldman. Mr. Ziglar retired in 2008 as president 
and chief executive officer of Crossmatch Technologies, a leading 
provider of biometric technologies to the Federal Government. Be- 
fore joining Crossmatch in August 2005, Mr. Ziglar was managing 
director and chief business strategist at UBS Financial Services. 

From August 2001 until his retirement from the Federal service 
in December of 2002, Mr. Ziglar served the last Commissioner of 
the Immigration and Naturalization Service. In addition to his po- 
sition as Commissioner of the INS, Mr. Ziglar served as sergeant- 
at-arms of the U.S. Senate — we’re proud to see an alumnus do so 
well — and as Assistant Secretary of Interior for Water and Science. 

The final witness. Do you want to introduce the final witness. 
Senator Cornyn? Or you can read my statement. 

Senator Cornyn. Your statement is an excellent statement. 

Chairman SCHUMER. We’ll just ask unanimous consent my state- 
ment be put in the record, and Senator Cornyn do the introductions 
of Lynden Melmed. 

[The prepared statement of Senator Schumer appears as a sub- 
mission for the record.] 

Senator Cornyn. Lynden Melmed was assigned to my office as 
a detailee from the Department of Homeland Security. Somebody, 
a rarity, I found, during the debates in the Senate on immigration 
law, who actually knows immigration law and he was an invalu- 
able resource. I’m glad to have him here today to share some in- 
sights on the E-Verify program. 

Chairman ScHUMER. Great. 

Senator Cornyn. Thanks. 

Chairman SCHUMER. Thank you, Mr. Melmed, for being here. 

Everyone, all three witnesses’ entire statement will be read into 
the record. We’re going to ask you to try to limit your presentation 
here to 5 minutes, and then we’ll go to questions. 

Mr. Aytes. 

STATEMENT OF MICHAEL AYTES, ACTING DIRECTOR, U.S. 
CITIZENSHIP AND IMMIGRATION SERVICES, WASHINGTON, DC 

Mr. Aytes. Chairman Schumer, Ranking Member Cornyn, Mem- 
bers of the Subcommittee, I’m grateful for the opportunity to ap- 
pear before you to discuss our shared vision and goal of effective 
employment eligibility verification. 

Eirst, we appreciate the Senate support for the President’s budg- 
et request to extend E-Verify for three more years. As you can 
imagine, uncertainty with respect to extension challenges USCIS 
and users of the system. 

E-Verify has grown exponentially over the past several years. 
Over 137,000 employers are now enrolled, representing over 
517,000 hiring locations. It is no longer a niche system. Today, over 
14 percent of all non-agricultural new hires in the United States 
are run through E-Verify. 

E-Verify is sometimes described as a tool to enforce the immigra- 
tion laws, and it is. Others describe it as a tool for employers com- 
mitted to maintaining a legal workforce, and it is also that. But we 
recognize the system must also effectively serve employers and 
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workers by giving accurate and quick verification. Our goal is to 
continue to improve the system’s ability to instantly verify new 
hires, improve the accuracy of our data, and strengthen employer 
training, monitoring, and compliance functions. At the same time, 
we want to protect workers’ rights. 

Complaints about the system largely fall into three categories: (1) 
that it’s inaccurate and results in erroneous mismatches; (2) that 
it doesn’t, as many of you have mentioned, effectively combat iden- 
tity theft and document fraud; (3) that the system can result in dis- 
crimination. 

I’d like to discuss each briefly in turn. Today, 96.9 percent of 
queries result in an automatic confirmation: the worker is author- 
ized to work. Of the remainder, less than 3.1 percent, about 1 in 
10 is ultimately found to be work-authorized. 

We have worked hard to reduce the initial non-confirmation rate 
for workers who are authorized to work. While we’ve made signifi- 
cant success in this area, we will continue to work on this problem 
but we must also recognize that not every mismatch in any sys- 
tem — today’s system or a future system — can simply be prevented 
by adding data. 

For example, if someone changes their name today through a 
marriage or divorce and updates their driver’s license but does not 
update their Social Security record, it will result in a mismatch. 
Any form of verification must recognize the need for data changes 
such as result from marriage or divorce. 

E-Verify was not initially designed to directly combat identity 
theft, I grant you. It relies on the Form 1-9 process in which the 
worker must present an identity document, such as a driver’s li- 
cense, green card, or passport. But identity theft and document 
fraud are growing issues, not only in the immigration context. Last 
year, as a result, we added a new photo screening tool for DHS doc- 
uments in order to combat document and identity fraud. 

In the future, we plan to add U.S. passport photos and would 
like to be able to verify individual driver’s license information be- 
cause that does have a biometric, a photo, all to streamline the 
process and let employers quickly verify that the document pre- 
sented matches what was actually issued. We are also in the final 
stages of developing an initiative to let individuals who have been 
victims of identity theft lock and unlock their Social Security num- 
ber for the purpose of E-Verify. 

As I mentioned, about 9 in 10 initial non-confirmations become 
final, most without the worker contesting the initial findings. Some 
highlight the potential for discrimination in that number, sug- 
gesting that some of these workers may be work-authorized but 
simply do not know they can contest the finding. 

Any system, I grant you, even with safeguards and compliance 
monitoring such as E-Verify, can be used incorrectly. However, 
take that number in context. Some studies suggest that about 5 
percent of the workforce in the United States is not authorized to 
work in this country. That’s actually higher than the current E- 
Verify final non-confirmation rate of 2.8 percent. 

But the system, any system, must protect the rights of workers. 
Any discrimination reduces the effectiveness of the program. Thus, 
we have expanded our information to workers and are growing a 
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new monitoring and compliance branch to ensure that employers 
use E-Verify correctly, including ensuring that workers have access 
to information about redress procedures. 

We have also established a new process that lets workers call 
USCIS directly to address certain mismatches as an alternative to 
visiting a Social Security Administration office. We are also work- 
ing to refer instances of fraud, discrimination, misuse, and illegal 
or unauthorized use of the system to appropriate enforcement au- 
thorities. 

In summary, the program has made great strides in becoming a 
fast, easy, and more accurate tool to help employers and workers. 
It can go farther, but today it works together with the Form 1-9 
requirement that requires an employer show an identity document 
to an employer. The Administration is dedicated to continuing to 
work to improve E-Verify to address issues of usability, fraud, and 
discrimination. 

Thank you for the opportunity to testify. Again, we appreciate 
this Subcommittee’s continued support of the E-Verify system. 

Chairman SCHUMER. Thank you, Mr. Aytes. 

[The prepared statement of Mr. Aytes appears as a submission 
for the record.] 

Chairman ScHUMER. Before Mr. Ziglar proceeds, I would note 
that all three of our witnesses, when they were in government, 
were appointed by Republican people, either Republican Presidents 
or Senators. So there! 

[Laughter.] 

Senator Cornyn. They must know what they’re talking about, 
Mr. Chairman. 

Chairman SCHUMER. Mr. Ziglar. 

STATEMENT OF JAMES ZIGLAR, SENIOR FELLOW, MIGRATION 
POLICY INSTITUTE, WASHINGTON, DC 

Mr. Ziglar. Mr. Chairman, Ranking Member Cornyn, and Sen- 
ator Sessions, it is an honor to be here today to participate in the 
E-Verify hearing. If you will allow me a point of personal privi- 
lege — my wife said I shouldn’t mention this, but I have to — it was 
45 years ago this week that I showed up in Washington to work 
for the Judiciary Committee. I have to tell you, this room has not 
changed much at all, except that they used to have an air condi- 
tioning unit in the corner. For 7 years, I sat back there in the back 
row doing what a lot of you folks are doing. So, it is a particular 
honor and pleasure to be here this particular week. 

Chairman SCHUMER. Who did you first work for? 

Mr. Ziglar. Senator Eastland, from Mississippi. 

Chairman SCHUMER. That undoes my theory, doesn’t it? Sort of. 
Not quite. Just somewhat. 

Mr. Ziglar. My key job at the time. Senator, was to make sure 
that Senator Eastland had cigars and that Senator Dirksen had 
cigarettes during the hearings. You could smoke in the room at the 
time. 

It is a real pleasure to be here, as I said. I have submitted my 
written testimony that has two documents that I would also like 
to have put into the record, if I could. One of them is an op-ed that 
I co-authorized with Doris Meisner, the Commissioner of INS 
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under President Clinton, in the New York Times. The second one 
is a report that was issued yesterday by the Migration Policy Insti- 
tute that relates to the E-Verify system and has some recommenda- 
tions in it. 

[The prepared statement of Mr. Ziglar and additional information 
appear as a submission for the record.] 

Mr. Ziglar. Mr. Chairman, the E-Verify program and the poli- 
cies that underlie that program are critical to the effective enforce- 
ment of our immigration laws, and that is going to be particularly 
true if we end up having comprehensive immigration reform. 

Going back to 1996, t^he Congress recognized the need to imple- 
ment an electronic employment verification system for the purpose 
of enforcing the law that prohibits the hiring of unauthorized work- 
ers by American businesses. The 1996 Illegal Immigration and Im- 
migrant Responsibility Act also provided for three test pilot pro- 
grams to evaluate the effectiveness of an electronic employment 
verification system. Those three programs ended up and cul- 
minated into something called the basic pilot, which is now, as we 
know, called the E-Verify system or E-Verify program. 

The USCIS has done a great job, in my opinion, of implementing 
the E-Verify program and they have dramatically improved its per- 
formance since it was first launched. However, the program suffers 
from one very important gap in its design, and that is that it can- 
not authenticate the identity of individuals presenting themselves 
for employment, as the Chairman has very forcefully pointed out. 

The program has been effective in detecting certain fraudulent 
documents, but when presented with legitimate information that 
has been stolen or is otherwise being used for fraudulent purposes, 
it simply cannot readily detect that situation. 

Consequently, identity theft and fraud are actually being encour- 
aged by this gap in the system. The problem is that the system is 
based on verifying biographical data and Social Security numbers 
and does not authenticate the identity of the person presenting 
such information. 

This system, just like the 1-9 system that it supplements, also 
puts employers in the untenable position of having to exercise their 
discretion in verifying information and documents presented to 
them. This can lead to unintentional mistakes, or sometimes en- 
courages less than lawful and ethical behavior. 

There is a way to deal with this problem of being unable to au- 
thenticate a person’s true identity. Biometrics have been used for 
many years to identify and verify the identity of individuals, pri- 
marily in the law enforcement context. However, in the past dec- 
ade, biometrics have been increasingly deployed in the civilian sec- 
tor to authenticate and verify personal identity. 

Numerous industries now require employees to provide a biomet- 
ric, as well as biographic, data for purposes of a background check 
and for identification. Perhaps the best example is the transpor- 
tation industry, which has developed the TWIG card, which is the 
Transportation Workers Identification Card. This card has a bio- 
metric imbedded in it and it is, and will be, used for verification 
and access control. 

Other industries that are adopting or have adopted biometrics for 
identification and verification purposes include financial services — 
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which, Mr. Chairman, you know probably better than anybody, 
coming from New York, that if you’re in the financial services in- 
dustry as I once was, years ago I had to give a biometric and have 
a background check — health care, education, and a number of oth- 
ers. Indeed, the U.S. Government, under HS PD12, requires a bio- 
metric, a background check, and a card for employees and contrac- 
tors. 

Mr. Chairman, if we’re to have comprehensive immigration re- 
form it is critical that we have a system that is effective in dealing 
with the problem of unauthorized workers. The time is right to ad- 
dress the gap in the E-Verify system in the context of immigration 
reform. Biometrics technology continues to improve constantly, but 
the state of the technology today is more than adequate to address 
the problems presented in the E-Verify program. 

As I mentioned in my written statement, I believe that it would 
border on the irresponsible not to undertake a thorough analysis 
of the challenges and costs of adding a biometric module to the E- 
Verify program. I commend your attention to the report issued by 
the Migration Policy Institute yesterday. It suggests three pilot 
programs that would provide a road map for USCIS in expanding 
the E-Verify system to deal with the problem of authentication of 
identity. 

Mr. Chairman, there is a lot more that can be said about this 
issue, but my time has expired. I look forward to your questions. 

Chairman ScHUMER. Mr. Melmed? 

STATEMENT OF LYNDEN MELMED, FORMER CHIEF COUNSEL 

FOR USCIS, BERRY APPLEMAN & LEIDEN, LLP WASHINGTON, 

DC 

Mr. Melmed. Chairman Schumer, Ranking Member Cornyn, 
Senator Sessions, thank you for the opportunity to appear today 
before the subcommittee. 

Congress has wrestled with employment verification for over 20 
years, and rightly so. It is the linchpin of effective immigration en- 
forcement. Comprehensive reform will fail if the next generation of 
employment verification is not fast, accurate and reliable. 

Conventional wisdom says that employers are reluctant partici- 
pants in the verification process and will only participate in an 
electronic system if forced to do so. The recent increase in enroll- 
ment in E-Verify, which is voluntary, suggests otherwise: employ- 
ers need, and want, the Federal Government to provide them with 
the means to verify the legal status of their workforce. 

E-Verify is a strong foundation for an electronic system. During 
a period when enrollment has increased by over 1,000 employers 
a week, DHS has continued to expand its capabilities and improve 
its accuracy. E-Verify is not without its flaws, including one funda- 
mental problem that other witnesses have mentioned: its inability 
to detect identity theft. 

The government has been creative in responding to that weak- 
ness and the photo tool biometric technology now allows an em- 
ployer to compare the photo presented by the worker with the 
photo stored in the government’s database. The full incorporation 
of U.S. citizen passport, foreign national visa photos, and driver’s 
license photos into the biometric photo tool would go a long way to 
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reducing identity theft. Congress should, therefore, give consider- 
ation to using E-Verify as a platform and expanding photo tool for 
currently issued documents and/or incorporating a new biometric 
identification document. 

Irrespective of which system Congress mandates, the following 
elements should be included: 

First, there must be simple procedures that eliminate subjective 
decisions by employers. Under current law, a new employee can 
present a combination of 26 different documents: some combina- 
tions work, others don’t. Some documents require re-verification, 
some don’t. The DHS Employer Handbook is 55 pages long. Con- 
gress must reduce the number of acceptable documents and estab- 
lish simple bright-line rules that every employer can follow. 

Second, there should be a single set of laws and rules for all em- 
ployers nationwide. At last count, 12 States have passed laws deal- 
ing with employment verification and the result has been a com- 
plex web of laws and regulations. At one point, an employer faced 
the prospect of being required to enroll in E-Verify in Arizona and 
being prohibited from doing so in Illinois. Congress should clarify 
that any new verification system preempts any current or future 
State law that attempts to buildupon, or weaken, the Federal 
scheme. 

Third, there should be clear standards of liability for employers. 
Employers may scrupulously follow the Form 1-9 verification proc- 
ess or even go further and voluntarily use E-Verify, yet still end 
up with unlawful workers. As a result, even the most compliant 
employer could face the prospect of a DHS audit or raid, workforce 
disruption, and uncertainty about its liability. For employers who 
comply with the rules in good faith and nevertheless end up with 
the workers who are not lawful, there should be clear standards for 
when liability would attach. 

Finally, employers should bear reasonable and proportional costs 
for any system. Employers already shoulder much of the cost of ad- 
ministering the paper-based verification process. After all, it’s the 
employer that completes the 1-9, retains the 1-9. 

The fact that so many voluntary users of E-Verify inadvertently 
violate its rules suggests that many employers are underestimating 
the costs involved in establishing and running an electronic 
verification system. As Congress considers expansion of E-Verify or 
creation of a new system, careful consideration must be given to 
any additional costs that will be borne by employers. 

In closing, if Congress is successful in designing and imple- 
menting an employment verification system that is fast, accurate, 
and addresses identity theft, it will be much easier to find common 
ground on how to phase in such a system. But that will only be 
true if employers have access to a legal workforce, an open question 
when the economy recovers and current immigration quotas limit 
the availability of legal workers. 

Congress should, therefore, carefully coordinate expansion of E- 
Verify or any alternative system with broader reforms that provide 
employers with the legal supply of workers they need to sustain 
and grow their businesses. 

Thank you, Mr. Chairman. 
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[The prepared statement of Mr. Melmed appears as a submission 
for the record.] 

Chairman SCHUMER. Thank you, Mr. Melmed. We want to thank 
all three witnesses for excellent testimony. 

We’re going to limit questions to 5 minutes, but we’ll go several 
rounds. I think I have more than 5 minutes’ worth of questions, 
and maybe some of my colleagues do as well. 

First, to Mr. Aytes. One of the major concerns, as you’ve heard, 
with E-Verify is the risk of identity fraud. We found company after 
company that complies with E-Verify having trouble. In December 
of 2006, a raid of the large food processing firm. Swift, led to the 
arrest of 1,200 suspected illegal workers, even though the company 
was using E-Verify at the time. 

As of August 2008, USCIS arrested 595 workers suspected of 
being illegal immigrants in a raid on Howard Industries, a com- 
pany that was using E-Verify since 2007. All 595 in that one were 
charged with identity theft and fraudulent use of Social Security 
numbers. 

Given these incidents and the concern voiced by many, isn’t there 
a large risk of identity fraud not captured by the E-Verify? And 
people, as I mentioned earlier, desperate to work will figure out 
that that’s an easy way to go, it’s not just hit or miss. 

Mr. Aytes. Clearly, Senator, within the general environment of 
the country today there is a substantial vulnerability to identity 
theft not only with respect to immigration documents, but financial 
documents and in other contexts as well. 

That is one of the reasons why we have been trying to expand 
access to driver’s license information. It is the largest inventory, 
other than passport data, which we are working to add to our sys- 
tem of photographs to let employers know what a State saw and 
who they issued a document to other than creating a stand-alone 
process, whether it be a TWIC card, whether it be the current pass- 
port card, or whether it be a passport-like process to independently 
collect biometrics and issue documents and create a verification 
process. It’s the next logical step, we would suggest, to expanding 
the utility of E-Verify in the identity verification field. 

Chairman ScHUMER. Okay. You published a statistic that says 
96.9 of employees are automatically confirmed as authorized within 
24 hours through E-Verify, but isn’t it true that that statistic in- 
cludes false positives? 

Mr. Aytes. To the extent to which there may be false positives, 
that someone has been able to successfully convince an employer 
that they are someone else, yes, sir. 

Chairman ScHUMER. Yes. Okay. 

Next question, I will go to — I have a bunch more questions for 
everybody, but I’m going to go to Mr. Ziglar. Based on your time 
at the INS and your subsequent professional experience, do you be- 
lieve that there is a large risk of identity fraud not captured by the 
E-Verify system? 

Mr. Ziglar. I think that’s unquestionable. Senator. 

Chairman SCHUMER. All right. 

Mr. Ziglar. It’s quite easy these days to engage in identity theft 
and then use that to do all sorts of things, including beat the E- 
Verify system. 
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Chairman SCHUMER. Right. 

And now for Mr. Melmed, and then I’m going to ask each of the 
others this question as well: do you agree that the 10 characteris- 
tics I set forth in my opening statement should serve as basic re- 
quirements for any tough, fair and effective system that would pre- 
vent employers from hiring illegal workers and will be accepted by 
the American public? Mr. Melmed? 

Mr. Melmed. Yes, Senator Schumer. I think that the framework 
that you set forth is an excellent starting point for a verification 
system. Like any system that involves a lot of technology and a lot 
of different government databases there are going to be many, 
many tough policy questions, but I think if you start with that 
framework it will be a good place. 

Chairman SCHUMER. Great. And I hope your boss — ^your former 
boss — was listening. 

How about you, Mr. Aytes? 

Mr. Aytes. Well, as a representative of the government here, let 
me be a little careful. I think it’s a good place to start, as Lynden 
says. 

Chairman ScHUMER. How about just as a representative of your- 
self? I understand this is not your organization’s position, but just 
based on your experience. No one is holding you to it, and you don’t 
have to say yes or no. 

Mr. Aytes. Thank you, sir. I do think it’s a good place to start. 
I think comprehensive reform which includes some changes in the 
verification process is going to be necessary. The President has said 
that, the Secretary has said that; I’m on firm ground in that re- 
spect. 

Chairman ScHUMER. Great. 

Mr. Ziglar? 

Mr. Ziglar. Mr. Chairman, I think it’s not only a good place to 
start, it’s probably a good place to end. 

Chairman SCHUMER. Thank you. All right. 

I have 14 seconds left, but I’m going to quit while I’m ahead in 
the first round and call on my colleague. Senator Cornyn. 

Senator Cornyn. I was reminded before the hearing of a story 
that I read recently about a new project to identify 1.2 billion Indi- 
ans. They are taking on, on a humongous scale, something that 
we’ve been struggling with for 20 years. The predicted cost is 10» 3 
billion pounds for 1.2 billion citizens and will replace what right 
now is 20 different proofs of identity that are available and require, 
in the words of the gentleman who’s been appointed to head up this 
project, “a ubiquitous online database that will have to be impreg- 
nable to protect against loss of information”. 

Mr. Chairman, I ask that this story from the Times Online, July 
15, be made part of the record. 

Chairman SCHUMER. Without objection. 

Senator Cornyn. Thank you. 

[The article appears as a submission for the record.] 

Senator Cornyn. Why is it that we’ve been struggling for 20 
years to do this, Mr. Melmed? Do you think it’s because we lack 
the knowledge or is it a lack of political will? 

Mr. Melmed. Senator Cornyn, I think there were two limitations 
over the past 20 years. The first, is technological. The capabilities 
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that the government has today are far superior than it had 20 
years ago. Even the discussion about the issue of an identification 
document, when I’ve looked at the congressional testimony from 
the 1986 debate surrounding a national ID card, it is a different 
environment and I think Americans are much more comfortable 
with the use of identification throughout their lives. So I think it’s 
a mix of both technological developments and social acceptance of 
the use of technology. 

I think more recently, however, it’s just the challenge of coordi- 
nating employment verification with the other issues related to im- 
migration reform and the recognition that dealing with the work- 
place, with illegal workers in a workplace, is inextricably tied to 
fixing the legal side of the immigration system. 

Senator Cornyn. Mr. Ziglar, I know you were Commissioner of 
INS for a while. I’d just like to ask if you share my view that the 
main reason why Congress has been unable to deal with this issue 
effectively so far — I’m talking about comprehensive immigration re- 
form — is because of the lack of confidence that the American people 
have that we’re actually serious about, as Senator Schumer said, 
operational security at the border. They’re not confident that we 
are serious about establishing an effective means of employment 
verification. 

Do you agree with that? If you disagree, tell us your views. 

Mr. Ziglar. Well, I think that’s part of the issue. I had the good 
fortune, I spent a year and a half after being INS Commissioner 
studying and teaching immigration law and history, and I learned 
a lot about it I wish I had known when I was Commissioner. What 
we’re going through right now in this country has happened a 
number of times, where the Congress, which has more authority in 
the area of immigration than probably any other area of the law, 
if you look at the cases, where the Congress has taken literally 
sometimes two decades to move from an ineffective system to some- 
thing that is a more effective system. It’s a very volatile political 
issue; it always has been, always will be. 

So I think one of the reasons is some lack of political will. I think 
the lack of trust that it could actually happen is part of it. I think 
with respect to the employment verification system, I would asso- 
ciate myself with Lynden on several of the things he said. The 
technology to do a really effective verification system has just now 
been emerging over the last decade. We’re there today, but we 
would not have been there — we were not there in 1996 when the 
first electronic employment verification system was addressed by 
the Congress. 

Senator Cornyn. Well, I mentioned to Senator Schumer that 
when I visit New York and want to go into office buildings, I not 
only have to register at the front, but someone has to come down 
and let me in or be there as I go through the turnstile with a ma- 
chine-readable card, presumably some form of biometric included. 
You mentioned the TWIC card that Congress mandated for trans- 
portation workers. Is there any excuse that you can think of, from 
a technological standpoint now, not to provide a reliable, com- 
prehensive means of employee verification? 

Mr. Ziglar. I can’t think of any. There is no one particular tech- 
nology that shines over all the others. You could use a biometric 
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card and use a verification scanner. Literally, you don’t necessarily 
even have to have the cards. I think the Chairman mentioned this 
in his opening statement: you could use a combination of finger- 
prints and iris scan, for example. The reliability factor on that is 
right up near 100 percent. 

So, I mean, there are ways of doing this and you never have to 
have somebody carry a card around. I don’t know about you. I carry 
so many cards that I can’t find them, and then I lose them. So, I 
think that has its own set of problems. But there are lots of ways 
we can tackle this problem. 

Senator Cornyn. Thank you very much. 

Chairman ScHUMER. Senator Sessions. 

Senator Sessions. Thank you. 

Well, this is most interesting, and matters that we need to work 
on. I think one of the things that causes the American people to 
be troubled is the E-Verify, Mr. Aytes, is still a pilot program. It 
passed 10 years ago. It was supposed to have been in effect many 
years ago. Why didn’t it happen? The reason is, I think it’s pretty 
clear: lack of political will, political pressure on Members of Con- 
gress. The money didn’t get appropriated and it never really oc- 
curred. 

Although Congress, Mr. Ziglar, definitely has the ultimate legis- 
lative power. I’m convinced, if the President doesn’t want this to 
happen it’s not going to happen. We can give them money, we can 
tell them to do these things and these capabilities. If they’re not 
leading, and motivated, and want to make it succeed, it’s never 
going to succeed. We haven’t had a President in some time that’s 
committed to that, maybe never. 

With regard to the E-Verify system, only 2.8 percent turn out to 
be final non-confirmation, Mr. Aytes. Is that about right, or 2.9? 

Mr. Aytes. 2.8. Yes, sir. 

Senator Sessions. 2.8. Well, I think, as you noted, 5 percent, 
people estimate, of workers in America are illegal, so this is not 
over-catching the people, apparently. But like Senator Schumer 
says, it indicates some people may be getting by the system and 
we could do better about it. 

Is it possible — I think you answered this, Mr. Ziglar. I’ll ask the 
others. Mr. Aytes, I’ll start with you. Based on the system, the ca- 
pabilities of the system, is it possible that not only could the busi- 
ness, when they punch in a Social Security number, could see if 
that was the proper match of the Social Security number, that is, 
a valid number, but also could see the picture of the applicant? 

Mr. Aytes. Yes, they can see pictures of DHS-issued documents 
today. Soon, next year, they’ll be able to see passport-issued docu- 
ments. As I said, we’ve been trying to work with the States to get 
them interested in sharing their documents so we can show what 
they see typically in an employment context, which is a driver’s li- 
cense. 

Senator Sessions. And the question, I guess, is, what pictures 
can they see now, or soon? 

Mr. Aytes. They can see our current employment authorization 
document, which is issued for 

Senator Sessions. That’s for Eederal employees? 
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Mr. Aytes. No, Senator. That is for aliens who are authorized to 
work temporarily in the United States. And they can see green 
cards, documents that we issue to permanent residents of the 
United States. Those are cards that we issue to people for the pur- 
pose of their status and their employment authorization. 

Senator Sessions. Mr. Melmed, has that got potential to be more 
effective than it is? 

Mr. Melmed. I think there’s certainly a lot of potential there. My 
understanding, statistically, from the MPI report that Commis- 
sioner Ziglar submitted into the record, there’s approximately only 
4 to 6 percent of documents used in the hiring process, about 15 
million documents right now, are part of that photo tool technology 
system. Those are only documents currently issued by DHS in con- 
nection with the immigration system. Work is under way right now 
to access, as I understand it, passport photos, so anyone with a 
U.S. passport, an employer would be able to see the passport photo 
in the system. But the driver’s license is the most commonly 

Chairman ScHUMER. Can I ask a question? What percentage of 
the American people have a passport with a picture? I think it’s 
only like 10 percent. Is that right? 

Mr. Melmed. I apologize. Senator Schumer. I don’t know that 
number off the top of my head. 

Chairman Schumer. Is that right, Mr. Aytes? 

Mr. Aytes. I’m sorry, sir. I don’t have that data. 

Chairman SCHUMER. I think it’s a small percentage. I’m not sure 
what it is. I thought it was 7 to 9, because we looked at this on 
the northern border and the crossing into Canada. But I’m sorry 
to interrupt. 

Mr. Melmed. That’s an important point to make because the 
driver’s license is being used. 

Senator Sessions. The driver’s license is the one that could make 
a difference? 

Mr. Melmed. Yes, Senator Sessions. That is the most frequently 
relied upon identity document during the hiring process. 

Senator Sessions. And when we say “biometric”, Mr. Aytes, I’m 
inclined to believe, and was active in this debate a number of years 
ago when Secretary Ridge was there, and I encouraged him to use 
the fingerprint. I noticed when he left, he said he had one bit of 
advice to his successors: use the fingerprint because it’s a system 
that — we’re computerized nationwide through the FBI system and 
it can actually work to identify somebody. If you start a new thing, 
like an iris, the eye, or some other, visage, it has no connection. 

I mean, these may be people wanted for murder, or robberies, 
drug dealing, and things of that nature that would not be picked 
up. Some think, well, that’s bad. If I go to apply for a job and they 
find out I’m a murderer or a drug dealer, how bad is that? As a 
former prosecutor, I think that’s pretty good. That’s how you catch 
criminals today, technologically, really. 

Well, today it has real resonance, what we’re doing, because of 
the unemployment rate. I’ll just share this story. An Alabama con- 
tractor who does right-of-way work, has been doing so for 25 or 30 
years, has a lot of employees that have worked for him for many 
years, has a retirement plan and an insurance program and pays 
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pretty good wages, all of a sudden he had an out-of-State company 
come in and wins every contract. 

He’s convinced, and he’s received information from Federal inves- 
tigators, that he’s probably correct that most of those are not le- 
gally here. So he’s going to be laying off right now, in a time of re- 
cession, American workers that probably are not over-paid, for 
sure, but having fairly decent wages and some benefits, and he 
can’t compete with this. So I think getting this right is so impor- 
tant and I hope that we can. 

Thank you, Mr. Chairman, for talking about these technical mat- 
ters. I know Senator Kyi, on this particular issue, always felt there 
was nothing more important to get right than the kind of identi- 
fication document we use, and it’s complex. So, there’s nothing 
wrong with starting and talking about it. As a matter of fact, I sa- 
lute you for doing so. 

Chairman SCHUMER. Thank you. 

We’ll now go to a second round. I just have a few questions. 
These are for Mr. Ziglar. They focus a little bit on the technical- 
ities, as Senator Sessions mentioned. 

First, can you provide examples where biometrics-based systems 
are currently being used in private industry, in the government, 
and other countries? Just share with us, briefly, how effective they 
have been. 

Mr. Ziglar. Biometrics are fairly ubiquitous around the world 
now. For example, the company I retired from last year, we sup- 
plied the hardware for voting systems in Venezuela, Bolivia, the 
Gold Coast, a number of places, under U.N. supervision where peo- 
ple were enrolled, and then when they showed up to vote, they took 
their fingerprint to eliminate as much voter fraud as possible. 
That’s an example. 

Another example. In Germany, for example, my company owned 
a company in Germany that was in the facial recognition business. 
Now, facial recognition is not a highly reliable biometric yet. It will 
get there one of these days. The two most reliable that are in prac- 
tice are, of course, iris scanning and fingerprints. But we deployed 
a number of systems in Germany in casinos that could pick out ha- 
bitual gamblers, which can’t go into them, or identify people that 
were not so good, or also identify employees. There are companies 
in the country now, which will remain nameless, that use facial 
recognition on the way in to make sure that these are, in fact, em- 
ployees that are coming in. The Federal Government. In highly se- 
cure facilities, fingerprints and an iris are used to gain access with- 
out a card. 

Chairman SCHUMER. Right. 

Mr. Ziglar. So like I say, it’s spreading rather substantially. In 
the health care industry, there are now situations where a doctor 
or a nurse have to give their fingerprint in order to get access to 
medical records, which is really a terrific way of honoring the 
HIPPA laws. Would you like me to go on? I could probably spend 
another 30 minutes talking about it. 

Chairman ScHUMER. No, I get it. It’s pretty extensive. 

How is the cost here? I mean, we’re exploring this in great detail, 
as you know, as Jeff mentioned. And do you think the cost of an 
employment verification system could be paid for by using a com- 
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bination of the fines and fees to the population of individuals who 
would be legalized as part of comprehensive reform, as well as by 
taking the current revenues received from immigration work per- 
mits and applications? I mean, is the cost sort of comparable? 

Mr. ZiGLAR. Well, I don’t know what those numbers are. 

Chairman ScHUMER. Is the cost relatively reasonable for these 
things? 

Mr. ZiGLAR. The cost is really — in fact, the costs are coming down 
rather dramatically in the business, having run a company and the 
business is coming down too dramatically. But the fact is that 
these things can be done very reasonably. 

I know one of the issues that has been raised constantly is that 
employers will have to go out and buy a whole bunch of equipment 
and do all these 

Chairman ScHUMER. We do not intend that to happen. 

Mr. ZiGLAR. That’s just not true. There are other ways of getting 
that service on a per capita basis. 

Chairman SCHUMER. Right. Right. 

And finally, do you think that any employment verification sys- 
tem that uses PIN numbers or other security codes to authenticate 
an employee’s identity rather than unique biometric features will 
have a larger risk of identity theft? 

Mr. ZiGLAR. I mean, you can give somebody your PIN number. 

Chairman SCHUMER. Yes. Can’t give them your fingerprint. 

Mr. ZiGLAR. Pretty hard. 

Chairman SCHUMER. Or your face. Yes. Okay. Thank you. 

Anyone want to add anything to those two questions, Mr. 
Melmed, Mr. Aytes? 

[No response]. 

Chairman ScHUMER. Great. Okay. 

Senator Cornyn. 

Senator Cornyn. Mr. Aytes, I think you said that only 14 per- 
cent of new hires are run through E-Verify today. Did I hear you 
correctly? 

Mr. Aytes. Fourteen percent of non-agricultural hires are run 
through E-Verify. 

Senator Cornyn. Okay. So if you add agricultural hires, it would 
be 

Mr. Aytes. It drops the number quite a bit. 

Senator Cornyn. Substantially larger number. 

Let me put it this way: would you agree with me that we need 
to get all new hires run through E-Verify or some sort of identifica- 
tion system, whatever it be, whether it’s iris scans or fingerprints, 
in order to make this thing work? 

Mr. Aytes. Today, with the exception of two States, which have 
themselves decided it will be mandatory, and I think about 10 to 
12 others which have some variation of a mandatory requirement, 
usually for State employees or State contractors, it is entirely a vol- 
untary system presently. That was the way it was set up by the 
Congress. And while it’s growing by 1,000 employees a week, which 
shows that a number of employers are interested in using this pro- 
gram, for it to really serve its purpose it’s going to have to be used 
far more consistently in the workplace. 
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Senator Cornyn. And I understand why people would voluntarily 
decide to use it for their own risk aversion, particularly if ICE and 
others are going to come in and raid their premises and enforce the 
immigration laws. But realistically, this has got to apply to every 
employer, doesn’t it, if it’s going to work reliably in a non-discrimi- 
natory way? 

Mr. Aytes. The President said that some form of verification sys- 
tem is going to he an essential element of immigration controls. 

Senator Cornyn. Well, I think, Mr. Melmed, you mentioned that 
you think it’s the linchpin. I would take your statement and the 
President’s statement, and Mr. Aytes’, and say it can’t just he a 
component. It really is the foundation, I think, upon which it’s 
going to he built, not only in terms of fairness and protecting pri- 
vate information, but also in terms of restoring the public con- 
fidence that we’re actually serious about that. 

Would you agree with that characterization, Mr. Melmed? 

Mr. Melmed. I couldn’t agree more. Certainly within the busi- 
ness community, having confidence that the verification system 
works is going to be critical to having full compliance, both the let- 
ter of the law, but also the spirit of the law. Employers right now, 
there’s a perception that E-Verify does not work. Some of the high- 
profile raids, like the Swift raid that Chairman Schumer men- 
tioned, is cited repeatedly out there as evidence that there are still 
flaws in the system. However, the next generation of E-Verify, by 
incorporating biometrics, dealing with identity theft, will increase 
that confidence level and that will be central to comprehensive re- 
form. 

Senator Cornyn. I’d like each one of you to comment on this 
question, if you would, please, starting with Mr. Aytes. Obviously 
we’re talking about technology and feasibility of uniform employ- 
ment verification, but we haven’t yet begun to talk about how 
many more people the Department of Homeland Security is going 
to need to hire to do this and what sort of funds they’re going to 
need to enforce violations of the law or other individuals who are 
identified through this process, perhaps. 

I know it’s maybe a little premature to ask you to speculate what 
your budget is going to need to be like, but could you just comment 
generally on, once E-Verify or some counterpart of reliable employ- 
ment verification system is put in place, what resources will be 
necessary for the Eederal Government to provide to make it actu- 
ally work, rather than just make it technologically feasible and not 
feasible in practice? 

Mr. Aytes. Sir, it is a little hard to extrapolate what it might 
cost; it will depend on the scenario. How frequently would we want 
to update to make sure, that if we’re issuing a card for example, 
the card is always current, like driver’s licenses get replaced peri- 
odically? Would DHS or another agency be involved? We’re not the 
only government agency that issues identity documents. The State 
Department issues passport cards and the passport itself, and indi- 
vidual States issue driver’s licenses. So, there are various sce- 
narios. 

We have outlined that to take E-Verify — the current system 
which is not biometrically based — nationally would cost us probably 
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about $200 million a year, which is a little bit more than double 
what our current budget is for that program. 

Senator Cornyn. Commissioner Ziglar, do you have any com- 
ments on what else is going to be needed to make it work, in addi- 
tion to the technology and the political will to make it happen? 

Mr. Ziglar. Well, Senator, I think it’s going to be a question of 
whether or not the government reaches out to the private sector to 
help them implement this. If they try to do it internally it will 
overwhelm the system. There is plenty of talent and ability in the 
private sector to work with the government to design a system that 
can be efficient and can be maintained. Is it going to cost money? 
You betcha. Is it worth it? You betcha. 

Senator Cornyn. Any comments you’d care to make, Mr. 
Melmed, on that regard? 

Mr. Melmed. Yes, Senator Cornyn. The cost will be significant. 
Beyond just the cost, the process involved in expanding the system 
involves appropriations, procurement, hiring employees and screen- 
ing those employees, as well as implementing policy and regula- 
tions. All that said, the cost of not doing it, of not having an effec- 
tive enforcement system in the workplace, is too significant. 

As I said in my opening statement, I don’t think reform will 
work. So I think the question really is how to pay for it and how 
much to spend on new technology and what you’re getting in re- 
turn for each additional stage of technology, but it obviously must 
be done, and it must be paid for. Creative ways need to be found 
to pay for it. 

Senator Cornyn. Mr. Chairman, I’d note that today, for me to 
access my laptop computer, I have to swipe my fingerprint over a 
portal, which gains access to it. I just can’t imagine that this is an 
infeasible thing to do. I congratulate you for focusing on this impor- 
tant linchpin, as it’s been called, because I do believe that we are 
not going to get comprehensive immigration reform done unless we 
get this done right. 

Chairman SCHUMER. And on that optimistic note, we will thank 
our witnesses and call the hearing to a close. 

[Whereupon, at 3:48 p.m. the hearing was adjourned.] 

[Additional material is being retained in the Committee files, see 
Contents.] 

Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 


Question#: 

1 

Topic; 

biometrics 

Hearing: 

Ensuring a Legal Woilcforce: What Changes Should Be Made to our Current 
Employment Verification System? 

Primary: 

The Honorable Russell D. Feingold 

Committee: 

JUDICIARY (SENATE) 


Question: There was a lot of discussion during the hearing about creating a biometric- 
based federal employment verification system, or altering E-Verify to include biometric 
data. I am concerned about how the government would create and safeguard a database 
that contains biometric information from millions of U.S. citizens. 

If Congress legislates that E-Verify should contain biometric identifiers, what systems do 
USCIS and the Social Security Administration (SSA) currently have in place to ensure 
that U.S. citizens wilt not be subject to identity theft or misuse of this biometric data? 

Response; USCIS currently has processes in place to assure that personally identifiable 
information in E-Verify is maintained and treated in accordance with all applicable 
privacy and IT security laws, including the Privacy Act of 1974 and E-Govemment Act 
of 2002. It is important to note that the data used by E-Verify comes fixrm many other 
large scale systems in the Department of Homeland Security (DHS), Social Security 
Administration (SSA), and the Department of State, all of which comply with the 
aforementioned authorities. Furdiermore, System of Records Notices and Privacy Impact 
Assessments have been completed for the E-Verify program, consistent with 
requirements set forth by the Privacy Act of 1974 and the E-Govemment Act of 2002. 

We note that SSA does not capture any biometric information for its program 
administration purposes. 


Question: 

What additional protections should Congress require to assure that any new system 
maintains the privacy of U.S. citizens and prevents leaks of personally identifiable 
information? 

Response: Congress and the Administration have already established a robust set of 
requirements through the Privacy Act, the E-Govemm«it Act of 2002 and other 
legislation that estrhlishes strong penalties for willful unauthorized release of personally 
identifiable information. Specifically, the Privacy Act provides for the possibility of civil 
causes of action against the agency and criminal penalties against the individual. In 
addition, an individual employee may be subject to other penalties, such as an adverse 
employment action for the mishandling of information. 
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biometrics 

Hearing: 

Ensuring a Legal Workforce: What Changes Should Be Made to our Current 
Employment Verification System? 

Primary: 

The Honorable RuSvSell D. Feingold 

Committee: 

JUDICIARY (SENATE) 


An expansion of the use of PII or the inclusion of biometric data would require further 
legal and policy analysis to determine options for implementation and safeguarding of 
information as allowable by the Privacy Act and E-Govemment Act. 


Question: 

What safeguards should Congress require to ensure that any biometric data collected by 
USCIS or SSA will only be used for employment verification purposes and will not be 
shared with other governmental entities? 

Response: Biometric information is privacy-sensitive information that would be subject 
to the Privacy Act of 1974, E-Govemment Act, and other legislation. Biometric 
information should also be subject to heightened safeguards on use. It is critical that 
DHS ensure that any sharing procedures and policies protect the freedom, information 
privacy, and other legal rights of Americans. The existing robust set of requirements 
already establishes strong penalties for unauthorized release and use of personally 
identifiable information. Specifically, the Privacy Act provides for the possibility of civil 
causes of action against the agency and criminal penalties against the individual. In 
addition, an individual employee may be subject to other penalties, such as an adverse 
employment action for the mishandling of information. Also, the Information Sharing 
Environment (ISE) has issued the Privacy and Civil Liberties Implementation Guide for 
the ISE (Implementation Guide) to Federal agencies to ensure the ISE is established and 
used in a manner that protects the privacy and civil liberties of Americans. 
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Topic: 

costs 

Hearing: 

Ensuring a Legal Workforce: What Changes Should Be Made to our Current 
Employment Verification System? 

Primary: 

The Honorable Russell D. Feingold 

Committee: 

JUDICIARY (SENATE) 


Question: It is my understanding that the Department of Homeland Security (DHS) has 
estimated that administering a mandatory E-Verify program that applies only to new hires 
could cost the agency approximately $765 million for the next three years. Other 
projections indicate that total costs for the government, workers and businesses could 
equal $ 1 1 .7 billion per year. 

What additional resources will be necessary to implement and maintain a mandatory 
biometric-based employment verification system? 

Response: DHS is not able to determine the amount of resources needed at this time, 
given the number of uncertainties in terms of implementation. As an example, it would 
be much less costly for the U.S. Govermnent as well as employers and employees if E- 
Verify were able to reuse photos or other biometrics that were already collected as part of 
the issuance of document the employee presents than if a new collection / enrollment 
program must be created. However, additional staff for both DHS and the Social 
Security Administration will likely be required to efficiently address any initial 
mismatches that occur. DHS will also need additional staff to deter and correct misuse 
by employers and to educate the U.S. public - both workers and employees - about the 
program. 

Question: 

How many additional workers do you estimate USCIS and SSA will need to hire in order 
to authenticate the identity of 150 million U.S. citizen workers? 

Response: It will not be possible to estimate the number of additional workers USCIS 
and SSA would need to hire to authenticate workers until an authentication system is 
more defined (i.e., whether government staff or third-party venders perform the 
authentication and how extensive the authentication process is). Additional staff will be 
necessary for the actual authentication of identity. Additional staff for both DHS and the 
Social Security Administration will also be required to efficiently address any initial 
mismatches that occur. DHS will also need additional staff to deter and correct misuse 
by employers and to educate the U.S. public - both woricers and employees - about the 
program. 
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Committee: 
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Question: Some in Congress have proposed that we scrap E-Verify in its entirety and 
start with a new program based on the Health and Human Services database to facilitate 
child support enforcement. Do you agree? 

Response: No. The Department of Health and Human Services Office of Child Support 
Enforcement’s National Directory of New Hires database is used to assist in locating 
parents and enforcing delinquent child support payments. While the National Directory 
contains data which confirms whether an individual was hired, it does not contain 
information on whether that individual was authorized to work. Moreover, the data are 
collected and submitted by the states through various methods and as a result, delays in 
data collection ensue. Modifying the National Directory to allow for the collection of data 
which would confirm work authorization status would be burdensome on states and 
employers, and would require additional system and process changes to enable 
employment eligibility confirmation checks. USCIS believes that E-Verify is the best 
available tool for employers who are committed to maintaining a legal workforce. 


VerDate Nov 24 2008 


13:1 8 Apr 06, 201 0 Jkt 055645 


PO 00000 


Frm 00034 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\55520.TXT SJUD1 


PsN:CMORC 




31 


VerDate Nov 24 2008 


Question#: 

4 

Topic: 

mandatory 

Hearing: 

Ei^uring a Legal Workforce: What Changes Should Be Made to our Current 
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Primary: 

The Honorable John Comyn 

Committee: 

JUDICIARY (SENATE) 


Question: Do you think E-Verify should be mandatory for all employees right now? If 
no, why not? 

Response: Under current Federal law, use of E- Verify is voluntary, with the exception of 
certain Federal employers and immigration law violators. A Federal Acquisition 
Regulation (FAR) to be implemented beginning September 8 will require Federal 
contractors who are award^ a new contract on or after the effective date of the rale to 
verify new hires and existing hires working on federal contracts (some exceptions and 
exemptions apply, see www.dhs.gov/E-VerifV for more detailed information). 


The Administration supports a three year reauthorization of E-Verify as USCIS continues 
to work to improve and expand the program. The Department believes that a phased in 
approach is the appropriate method for a mandatory E-Verify program. Both DHS and 
SSA will have to increase resoiuces to have sufficient staff to address initial mismatches 
with records. DHS will also need to increase its programs to address a mandatory 
program, including a wide scale outreach to the American public, including workers and 
an even more robust monitoring and compliance program. 
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Hearing: 

Fnsnring a Legal Workforce: What Changes Should Be Made to our Current 
Employment Verification System? 

Primary: 

The Honorable John Comyn 

Committee: 

JtJDICIARY (SENATE) 


Question; You mentioned that USCIS is working to improve fraud detection and system 
misuse in the current E-Verify program. However, I am concerned to learn that Westat 
still found substantial employer noncompliance with the employer rules even with E- 
Verify in place. 

How many employees has USCIS currently dedicated to the Monitoring and Compliance 
Branch? 

Response: Currently, USCIS has 33 full-time employees dedicated to the Monitoring & 
Compliance (M&C) Branch, of which 29 are dedicat^ solely to E-Verify. 

Question: 

Are these employees the same employees as those who handle fraud detection issues 
generally for USCIS or are they solely dedicated to E-Verify? 

Response: These 29 employees work solely for E-Verify to detect and deter system 
misuse; prevent the fraudulent use of counterfeit documents; safeguard personally 
identifiable information; and, when applicable, refer instances of fraud, discrimination, 
misuse and illegal or imauthorized use of the system to enforcement authorities including 
Immigration and Customs Enforcement and DOJ’s Office of Special Coimsel for 
Immigration-Related Unfair Employment Practices. 

Question: 

What types of cases will USCIS refer to ICE? 

Response: Per oin Memorandum of Agreement with ICE, the USCIS Verification 
Division, at its discretion, will refer significant cases where it suspects an employer of a 
specific incident, or a pattern or practice of: 

• Misuse, abuse, and/or fiaudulent use of E-Verify occurring at critical 
infrastructure sites, designated under current Homeland Security Directives; 
Presidential Directives or other Executive Orders (Critical Infrastructure 
Protection Referrals); 

• Violations regarding the knowing employment of unauthorized aliens; 
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• Criminal activity (Criminal Employer Referrals), such as alien smuggling, 
harboring illegal aliens, domestic transporting, encouraging or inducing 
conspiracy or aiding and abetting as set forth in 8 U.S.C. §§ 1324 and 1324a(f); or 
document fraud, 18 U.S.C. § 1546(b)(3); or identity and aggravated identity theft, 
18 U.S.C. §§ 1028, 1028A; 

• Failure to use E-Verify for all new hires as required under the E- Verily 
Memorandum of Understanding; or 

• Retaining employees after an E-Verify Final Non-confirmation. 


Question: 

Do they include individual violators who might only receive a civil fine? Or are they 
limited to broad fraud schemes or cases that are susceptible to criminal prosecution? 

Response; USCIS does not specifically focus on either individual violators or broad 
fraud schemes. In the course of monitoring employer use of E-Verify, USCIS identifies 
and analyzes user/employer activity for indications of system-related misuse, abuse, fraud 
and potential discrimination. Based on the results of initial and follow-up monitoring of 
employers receiving compliance assistance, individual users, as well as their employers, 
co^d be referred to ICE for further investigation and potential enforcement action for 
instances or patterns of inappropriate activity and may result in the imposition of civil 
and/or criminal penalties. 

Question: 

If ICE refuses to take a case, what does USCIS do with known violators? Do you go 
ahead and approve requests for benefits or authorize employment despite the violation? 

Response: USCIS monitors employer specific behavior in relation to E-Verify. 
Dq)ending on the severity and circumstances of the employer’s actions, they may be 
offered compliance assistance or have their participation in the program terminated. If the 
query is legitimate, the employee may receive confirmation of work authorization. E- 
Verify does not approve requests for benefits. 


13:18 Apr 06, 2010 Jkt 055645 


PO 00000 


Frm 00037 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\55520.TXT SJUD1 


PsN: CMORC 




34 


VerDate Nov 24 2008 


Question#: 

6 

Topic: 

additionai employees 

Heariog: 

Ensuring a Legal Worikforce: What Changes Should Be Made to our Current 
Employment Verification System? 

Primary: 

The Honorable John Comyn 

Committee: 

JUDICIARY (SENATE) 


Question: If Congress mandated E-Verify how many additional employees would 
users need to handle the anticipated volume of E-verily queries? 

Response: The staff required to support mandated E- Verify will depend on the scope of 
the legislation, including which employers and employees are required to use the system 
and how the legislation would be phased in. The USCIS Verification Division maintains 
a scalable formula to determine staffing needs based on the different mandatory 
environment scenarios. The main functional areas projected to grow significantly under a 
mandatory enviroiunent include: Monitoring and Compliance (M&C), Status Verification 
Operations (SVO), Customer Contact Operations (CCO), and outreach efforts. The 
Verification Division is conducting additional research and analysis to determine the 
appropriate rate of growth for policy components and other indirect areas under a 
mandatory program. Note that in addition to USCIS, SSA is also responsible for 
significant E-Verify operations and would need additional employees to support 
mandatory E- Verify. 
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Question: Do you think the current error rate with E-Verify would be diminished by 
expanded information sharing with other federal and state agencies like IRS, HHS, and 
State motor vehicle and vital statistics bureaus? 

Response: In general, USCIS believes that expanded access to databases and 
information held by other Federal, State, and local agencies may help USCIS minimize 
mismatches and detect suspected fraud within the E-Verify system, Aough more study is 
needed. Without knowing the accuracy of a specific database, the data collection 
processes for the database, and/or the technology issues associated with connectivity, 
USCIS cannot state whether adding access to these databases would reduce or increase 
mismatches within the system. We would also note that while our goal is always to 
reduce mismatches that lead to unnecessary secondary verification of work-authorized 
individuals, the primary goal is increasing the overall ultimate accuracy of the system, 
including using new information sources to detect and deter cases of identity fraud that 
might otherwise be automatically verified; in other words, decreasing the initial mismatch 
rate is not necessarily consistent with improving the accuracy of the system. 
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The Honorable John Comyn 

Committee: 

JUDICIARY (SENATE) 


Question: You mentioned that USCIS is assessing use of State driver’s license photos to 
add to E-Verify but that State’s have yet to agree. 

Have any States specifically stated opposition to allowing USCIS to use DMV data? 

Response: Almost all the States that we have spoken to in reference to E-Verify 
accessing and displaying driver’s license photos have expressed reservations and concern 
with displaying these photos to private employers, as well as funding concerns. This is 
due to coneems about both Federal law (the Drivers Privacy Protection Act (DPP A) and 
similar state laws limiting the use of this information. Nonetheless, we are continuing 
negotiations with states to try and secure an agreement, consistent of course with all 
applicable law. 

Question: 

What authorities or tools would you need to expedite State info-sharing agreements in 
this area? 

Response: Specific legal authority that E-Verify is a permitted iKe of State driver’s 
license information would likely help allay the reservations described above. Funding to 
compensate States for data access and associated staffing needs would likely exjjedite 
States’ participation. 
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Question: How much time and what level of resources would USCIS need to have 
connectivity with these agencies if info sharing were expanded? 

Response: A minimum of one year of lead time to work out agreements and 
technological connections necessary to facilitate data sharing would be needed. 

The addition of outside databases also requires expansion of secondary verification 
processes and resources to ensure that employees have the opportunity to contest a 
mismatch. While E- Verily status verifiers can resolve some issues, the involved agencies 
also will need to handle contested mismatches. The cost to establish technical 
connections would be minimal in comparison to the time and resources required of 
outside agencies to establish and appropriately staff secondary resolution processes. 
Without a statutory mandate to share information, requesting outside data owners to share 
data and expend resources may present challenges. 
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JUDICIARY (SENATE) 


Question: In your opinion, what other tools could USCIS use to improve E-Verify and to 
better eliminate fraud? 

Response: Some ideas for improving E- Verify and better eliminating fraud include; 

Verifying Employers - USCIS is currently engaging in an effort to use third-party, 
commercial data to validate information that employers self-report when they register for 
E-Verify. Verifying the legitimacy of employers who use E-Verify would also be 
significantly eidianced through the use of Internal Revenue Service (IRS) data. 
Information that employers self-report during the E-Verify enrollment process, such as 
company name, address, and Employer Identification Number (EIN) could be verified 
using IRS data. This would provide USCIS a greater level of confidence that employers 
using E-Verify are bona fide employers and that the information they provided to E- 
Verify is accurate. 

An Employee Self Check - Creating an in-system self-check would enable employees to 
check their work authorization status prior to initiating employment. Employees would 
have the opportunity to self-query to determine whether the system would automatically 
confirm their employment eligibility so they could proactively resolve any records 
discrepancies. However, such a self check system would have to be carefully created to 
ensure that it is not misused by individuals or criminal organizations in an attempt to test 
fraudulent or stolen documents which could result in increased incidents of identity theft. 
We are looking at different options for verifying the identity of users through the use of 
biographic data. 

Identity Controls - Allowing authenticated applicants the ability to voluntarily “lock” 
their SSNs in the E-Verify system would prevent unauthorized individuals from using the 
SSN to fraudulently obtain employment eligibility confirmation through E-Verify. 
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Senator Cornvn Questions for the Record 

“Ensuring a Legai Woriiforce: What Changas Should bo Made to Our Current 
Employment Verificaiioa System? 

July 21, 2009 


Lynden Melmed, former Chief Counsel of USCIS 

{ 1 j What do you think about the current civil penalties that can be imposed for 
violating laws on hitiftg illegal aliens? Are they too high? Too low? 

f don't believe that the civil penaify scheme is the problem in the current verification 
process. While increasirtg the penalties might deter a few employers that otherwise 
would violate the law, I find the overwhelming majority of employers are trying to 
cotrply wim a complex, outdated system. Ultimately, emptoyer compliance will be 
improved through careful expansion and improvement ofE-Verify (or comparable 
system). 


(2) What standard vrould you apply to employers who violate the rules as they 
relate to employers sanctions? Should it be a strict liability approach or more 
neutral? 

Employers that knowingly violate the law should be held liable tor their actions. The 
problem lies not with the legal standard, but with the evidentiary challenges that 
make It difficult for the government to look backwards and determine the intent of the 
employer. But dial problem only exists because employers are often required to 
make subjective decisions during the verification process - that is what happens 
with a paper-driven process where employers are required to judge the validity of 
numerous different identification and employment authorizarion documents. By 
improving and simplifying the verification process, it will be easier tor the 
government to establish that an employer intentionalty failed to comply with the law. 


(3) You highlighted that there are too many documents that can be presented to 
show identity and work authorization and that they need to be reduced. 
Some of these documents are not biometrically enabled or electronically 
readable. Do you think all immigration documents issued by USCIS should 
be machine readable and biometrically enabled? 

Yes. The technology is there. And I think USCIS is pretty far along, if not already 
there. 
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S4) As Chief Counsel of USCIS, you saw first-hand how the agency implemented 
new inifiatives, whether by policy memoranda or regulations. 

(5) As Chief Counsel of USCIS, you saw first-hand how the agency implemented 
new initiatives, whether by policy memoranda or regulations. 

a. Would DHS need to publish regulations to implement mandatory 
changes to E-verify? 

Without seeing the changes, it is difficun to render a concrete opinion. But it is safe to 
say that (J3CIS would need to issue regulations. 

b. In your opinion what would be a realistic timeframe for the agency to 
effectively implement any changes to E-verify on a national scale? 

it reatty depends on the scope of the chants. USCiS should be commended for how it 
implemented the federal contractor provisions. While there are places where the roll- 
out could have been improved (e g. issuance of the government materials prior to the 
effective date), ft was cfear that the electronic systems were capable of handling toe 
rapid expansion in data and there were no major missteps. 

One issue that must be considered is that employers may have to implement significant 
changes to their training and hiring process to comply with any new verification 
reguirements. That requires time and resources, and any expansion of the 
requirements must take those considerations into account. I’m not saying it can't be 
done. Employers want an improved system. But they’ll need time to adapt and 
imfAement - otoervwSe there will be issues of unintentional non-compliance and the 
program will lose support, it is \rital that any expansion of the verification system 
compliment, and not inhibit, the ability of employers to hire the workers they need to 
grow their busines^s and contribute to the economy. 


(6) As Chief Counsel you have also seen how litigation affects an agency's ability 
to do its job and implement initiatives passed by Congress. The fact that 
DHS was enjoined from impiementing the “No Match” rule is an example of 
that, 

a. Are there any authorities or changes you would recommend to 
minimize litigation in the employer veiitication context? 

Implementation of the "no match’ regulation was frustrating for all sides of the issue. 

But I don’t see the litigation surrounding that rule as emblematic of a peivasm problem 
for the employment veriftatmn system. If Congress and the Department of Homeland 
Secwrfty are successful in implementing a system that works for employers - who, 
mcWentofty, overwhelmingly want such a system - then litigation ^uld not be a major 
issue. If employment verification is made mandatory wfthouf providing employers with 
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aa opportunity to sup^empni their U.S. workforce with legal foreign workers, then I 
suspect you’ll see employers using litigaiicm - and every other fool at their disposal - to 
achieve a better Immigration system. 

b- Do you agree that we need to streamline judicial and administrative 
review not only in the employer verification context but in immigration 
cases generally? If yes, why? 

There Is no question that litigation, especially in the removal context, presents a 
challenge for the Department of Homeland Security. But I have also witoessed 
situations where litigation was justified and served an important puipase in ensuring that 
the immigrate laws are administered fairly. L/rrforft/nafefy, there is no "one s/ze fits alT 
solution to the rapid expansim in federal litigation that we have witnessed over the past 
few years. 
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Senator Cornvn Queattorts for the Record 

’'Ensuring a Legal Workform: What Changes Should be Made to Our Current 
Employment Verification System? 

July 21,2009 

Jam^ Ziilar, Senior f=ellow, Migration Policy Institute and Former 
Commissioner of INS 


Response of James Ziaiar to Questions for the Record submitted by 
Senator Cornyn 

PLEASE NOTE: AS STATED IN MY WRITTEN AND ORAL TESTIMONY 
lEFORE THE COMMITTEE ON JULY 21, 2009, MY TESTIMONY REFLECTED 
MY PERSONAL VIEWS ONLY. THE SAME PROVISO IS TRUE WITH RESPECT 
TO MY ANSWERS TO THE QUESTIONS OF SENATOR CORNYN 

{1 ) Do thirik that the current E- Verify program should be terminated as some 

suggest and have Congress create a new program? 

No. In general. I believe that the E-Verify Program provides a basic structure 
that can be modified and exparxled to incorporate a biometrlc(s) component. 
However, a complete answer to this question also involves a technical 
judgment that I am not prepared to ansvrer without further analysis and a 
better articulation of the goals and objectives of the Congress in this matter. 

(2) As former Commissioner of INS, you know the challenges to an agency in 
implementing any new program. From your perspective, what are the biggest 
hurdles USCIS will face if E-verify is expanded and mandated nationwide? 

I believe that the single biggest hurdle that USCIS will face in implementing a 
more robust and nationwide E-Verify Program will be the process of enrolling 
the millions of people who will be included within the scope of the program. 
The implementation of the technology and the necessary data management 
systems also will require a large investment of time and money at the outset, 
but the magnitude of that task is not comparable to the resources that will be 
needed to enroll all required participants, in my opinion. 

(3) Do you think USCIS is sufficiently resourced? 

For purposes of undertaking and managing an expansion of the E-Verify 
Program as contemplated above, I do not believe that USCIS possesses 
adequate resources to undertake the task. I also believe that USCIS 
continues to under-funded in meeting the totality of its mission. 
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<4) Do you recommend that OHS contract out biometrics collection or keep it In 
house? 

In my opinion, the biometrics enrollment process should be managed by 
working with a network of private sector entities that can provide high^uality, 
standards-based biometric collection and submission services. 

{5) In your testimony, you agree that biometric technology is the key to an 

effective system, However, even with the advances in secure identification, 
such technology is still susceptible to fraud and security breaches, like 
■‘skimming’’ or using wireless technology to capture information emitted from a 
secure ID, 

Although there is always a possibility that a biometric can be “sfMofed," this 
possibility can be effectively thwarted by employing a multi-modal approach. 
There is no need, in my opinion, to use wireless technology for purposes of 
verification. I believe that the problem you are alluding to involves the 
"wireless chips” that are embedded in u.S. Passports. A secure identification 
card, if that is the technology of choice for the E-Verify Program, would not 
require a wireless component, 

a. Do you have any recommendations for limiting potential security 
breaches? 

Please see statement above. 

b. If we were to adopt a multi-layered approach, as you suggest, requiring 
a secure card swipe and in-person capture of biometric information to 
verify identity and work authorization, what are the costs to businesses? 

Although i do not have a transcript of my testimony available, I recall 
making the statement that the use of a secure identification card that 
could be "swiped" in order to match the fingerprint {or other biometric) 
with the biometric indicator proffered by the holder of the card was one 
of several methodologies that could be utilized in the E-Verify Program. 

I did not recommend (or object to) such an approach. It is possible to 
develop a system that does not utilize a secure identification card. 

In any event, there will be a cost to the business community in complying 
with any employment verification system established by the Congress. I 
do not believe that it is possible to provide a reasonable estimate without 
having more information about the design of the system. I do know that 
the private sector will be able to provide, at reasonable cost, enrollment, 
processing and verification services to employers who do not choose to 
purchase, Install and manage their own systems. 
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(6) In your testimony you recommend a phased approach to implementing a 
mandatory employer verification system. 

a, Oo you think a completely operational and 1 00% mandatory verification 
system should be in place before we consider addressing the 
undocumented population in the U,S.? 

I do not think that we can afford to wait until a completely operational 
system is in place. That effort will lake at least several years and it is my 
view that there is an urgent and immediate need to deal with our broken 
immigration system. 

b. If no, how do you ensure that the current fraud documentation is not 
introduced into the new employer verification system? 

The problem of identity fraud cannot be eliminated completely, even with 
a biometrically-based system since the initial determination as to the 
identity of a person is the operative event. However, once a person has 
adopted an identity, that identity is "locked in’ and will follow him or her 
ir\ the future. Over lime, a biometricaliy-based system will sort out and 
dramatically reduce the identity fraud problem. 

Unless the strategy is to suspend all employment o1 Individuals in our 
economy until an improved and expanded E-Verify Program Is 
completely operational, there is no way to ensure that further identity 
fraud will not occur. Obviously, the notion of suspending all employment 
to combat this problem is absurd and analogous to ’"throwing the baby 
out with the bath water." 

In the interim, identity fraud could be reduced by further restricting the 
number of documents that can be used to establish identity. In 
particular, documents that are not as susceptible to counterfeiting should 
be considered. 
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The U.S. Chamber of Commerce is Ihc world's largest business federation, representing 
more than three million businesses and ot^nitmiions of every siiK, sector, and region. 

More than 96 percent ol’thc Chamber's members arc small businesses with 
100 or fewer employees, 70 percent of which have 10 or fewer ctnployces. Yet, virtually all of 
the nation's largest companies arc also active members. We arc particularly cogni',tanl of the 
problems of smaller businesses, as well as issues faciitg the business community at large. 

Besides representing a cross-section of the American business community in terms of 
number of employees, the Chamber represents a wide management spectrum by type of business 
and location. Each major classification of American business — manufacturing, retailing, 
services, construction, wholesaling, and finance - is represented. Also, the Chamber ha.s 
substantial membership in all 50 staics- 

Thc Chamber's imctnational reach is substantial as well. It believes that global 
interdependence provides an opponunity, not a threat. In addition to the 
U.S. Chamber of Commerce’s 105 American Chambers of Commerce abroad, an increasing 
number of members arc engaged in the export and import ofboth goods and services and have 
ongoing investment activities. The Chamber favors strengthened international compciitivcrross 
and opposes artificial U.S, and foreign barriers to imcrnalional business. 

Positions on national issues are developed by a cross-section of Chamber members 
serving on eommiuccs, subcommittees, and task forces. More than 1 .000 business people 
participate in this process. 
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Statement on 

"Ensuring a Legal Workforce: What Changes Should be Made to Our Current Kmpbyrncnt 

Verirication System?" 

Before 

The Senate Subcommittee on immigration. Refugees and Border Security 
Committee on the Judiciary 


Angelo I. Amador 

tixceulivc Director of Immigration Policy 
U.S. Chamber of Commerce 
July 21, 2009 

Chairman Schumerand Ranking Member Comyn. thank you for allowing the U.S, 
Chamber of Commerce to introduce this statement for the record. My name is Angelo 
Amador and I am executive director of immigration policy for the U.S. Chamber of 
Commerce, The Chamber is the world's largest business federation, representing more than 
three million businesses and organizations of every size, sector, and region. 

Ill April of this year, the Chamber released a study prepared by its Labor, 
Immigration, and Employee Benefits Division, with cooperation from Dr. Peter A. Creticos, 
President/Executive Director of the I nstitute for Work and the Economy. The purpose of 
the report was to collect and disseminate objective data on the impact on businesses of E- 
Verify' and other proposed electronic employment verification systems (EEVS), while 
providing idea-s on the efficient implementation of such new mandates. By reference 
herein, I would like to make it part of my statement in its entirety. 

In this statement I will address two main points. First, I will outline the business 
community's historic support for fair, efficient and workable mandatory employment 
verification systems that work for businesses both large and small, under real life 
conditions. Second, I will describe what an E-Verify or other EEVS legislative mandate must 
have to gain the support of the Chamber and many others in the business community. 

The Chamber is encouraged that the Subcommittee i.s examining what changes 
should be made to our current employment verification sy.stem, which should aiso consider 
the challenges of expanding E-Verify. Particularly, the Chamber encourages the 
Subcommittee to emphasize issues related to system usability and the burdens imposed on 
employers. 


' There no rufcroncc in U.S. law to an T-Verify*' program. However, it is accepted that the creation of the 
program comm£>nil}i* known as "K-Verify” was authorized fay the lUega) Immigratioii Reform and Immigrant 
Responsibility Act of 19% {‘'HHlRAl, Pub. L Kt>. 104-208, dtv. C lit- *V, subtit A. I tO StaE. 3f)09-S46, 30Q9- 
655 (codified as amended at 8 y.S.C § !324a note). As amended, tbe HRIRA insfruccs the Secretary of 
Homeland Security that she is to conduct various “pilot, programs of empJoymeni eligibility conrirmaliun." 
11R1RA § 40 If a]. K- Verify is one such "pilot program,*' also known as riic ‘Basic f ilot" 
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The Chamber has taken a leading role in representing businesses that want lo work 
with Congress in drafting a reasonable and workable EEVS, particularly if it will be 
mandated on all employers. The Chamber is not alone; companies themselves and other 
trade associations froiti across the industry spectrum have been extremely engaged in the 
subject. The reason is simple; in the IJ.S. there are close to eight million establishinents, 
employing about 120 million people, and these new requirements will affect all of them, 
whether or not they hire immigrants, 

The stakes are extremely high, and the concerns of the business community of how a 
new mandate will be constructed cannot be overstated. While much of the debate has 
concentrated on theis.sue of undocumented workers, employers view E- Verify and other 
EEVS proposals much more broadly. After all, they have an impact in the day-to-day 
activities, obligations, responsibilities, and exposure to liability of the employer, regardless 
of whether it even hires immigrants, 

Finally, some congressional offices have approached the Chamber to ask about 
Secretary Napolitano's July 8 decision to implement regulations mandating the use of a 
modified version of the E-Verify program on most federal contractors and subcontractors. 1 
can only imagine that a question in the minds of the members of this Subcommittee is haw 
the Secretary can mandate this program on any employer when the law clearly states that 
"the Secretary of Homeland Security may not require any person or other entity to 
participate in [the E-Verify] program."^ 

However, as you may know, the Chamber, together with the Associated Builders and 
Contractors, the Society for Human Resource Management, the American Council on 
international Personnel, and the HR Policy Association, filed a lawsuit challenging the 
legality of the regulation in question. This litigation is pending with a hearing scheduled 
for August 21, 2009, in the US District Court for the District of Maryland, Southern Division. 
Thus, 1 am not at liberty to discuss our position in this pending litigation and will allow 
instead the Plaintiffs' official filings to speak for themselves. As to the Administration's 
po.sition, its response to our Motion for Summary Judgment is due next week and we will 
then ail be able to read its arguments on the legality of the proposed mandate, 


r For the latest statistics on U S. Businesses, induding number of firms, number of estaWishments, 
employment, and annual payroll, please go to the If.S, Census Bureau webpage reu Mis.po e /en,n /s-psh / . 

Also, the Bureau of Labor Statistics (BLS) reports the level of employment in the civilian labor sector for lune 
2009 at 140 willion. fSee l, it , t i);/./tvv v \v,hls.iM! V /ne ws.release/einfisit.m-0.htn> .1 1 use the latest Census data, 
instead of UI.s, because it betterdivides the data by the number of employees for both establishments and 
firins, 

’ IIRIRA i 402(a). 
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BUSINESS SUPPORT FOR MANDATORY BMFtOYMENT VERIFICATION SYSTEMS 
Su^iDort for the initial mandate in 1986. 

Some have argued that the current "1-9" mandatory employment verification 
program was supported by business back in 1986 because employers wanted to have a tool 
to find out who was an unauthorized worker and use that information to force those 
workers to work longer hours and in poorer conditions. This reason is unlikely given that 
most undocumented workers were legalized in the same legislation that created the 
current mandatory employment verification system. Still, even now. some arc arguing 
against a new mandatory employer-based program under similar grounds. The truth is that 
employers are willing to do their part to address this controversial issue a,s long as the 
system is fair and workable. 

Su pport for government-based verification. 

Nevertheless, if the federal government wishes to take over the duty of verifying 
employment authorization, employers would probably welcome the idea, as long as no new 
fees or taxes accompany such an effort, it has been noted that between 1979 and 1981 
Labor Department experts designed a work authorization verification sy.stem for new hires 
for the Select Commission on Immigration and Refugee Policies (SCIRP).'* That proposal 
made a federal agency responsible for verifying the worker's employment authorization 
status.® Under that plan, employers would only have to verily the identification number the 
worker received from the federal agency doing the verification.® 

A similar idea is being proposed now by the AFL-CIO and Change to Win with an 
added secured identification card with biometrics issued by a federal agency and a 
distinctive work authorization number issued to the worker for each new Job.^ Once again, 
employers would only be in charge of verifying the number with the federal agency.* Again, 
the Chamber has never opposed a government-based verification proposal, and has yet to 
see one introduced a.s legislation. Instead, the Chamber and other business groups have 
endorsed various employer-based proposals because they seem to be the ones that gain 
traction, as recent votes in the floor of the Senate attest 


* Marshall. Ray. Economic Policy Institute Briefing Paper #186: "Getting Immigration Reform Right,” Match 1 S, 
2007, pp. 2-3. 

SW 

‘W. 

’ Parks, lames, ‘Here's How to Rx Nation's Broken Immigration System," {sic) April 16, 2CK)’J, ftwnd at 

hnp;//hlii)<.ril1riiinn>/20tW/04ri6ilierL‘^-him'.ii>.tix-iwiiuns-bri)ken.|]niiiieralion -system/, asserting that this 
approach has been adopted by both the APl-CiO and Charge to Win as theirproposal for an REVS. The 
complete proposal is found in ''immigratioii lor Shared Prosperity: A Framework for Comprehensive Reforin'' 
by Ray Marshall, Economic Policy [nslimte. April 16. 2009. 

» Marshall, Ray, Economic Potty hstitutr. "Immigration for Shared Prosperity. A Framework for Comprehensive 
Reform," April 16. 200». 
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Deddine which E-Verilv or siinitar program to SHOPor t, 

The Chamber and other business groups have supported a new mandated KEVS, 
under rertain circumstances, since at least 2005, because employers do want the tools to 
ensure that their workforce is in fact authorl?,ed to work. However, employers only support 
approaches that arc comprehensive in nature and take into account the divergence in types 
of establishments and firms in the United States. 

An establishment, defined as 'a .single physical location where business is conducted 
or where services or industrial operations are performed," include factorie.s, mills, stores, 
hotcis, movie theaters, mines, farms, airline terminals, sales oflces, warehouses, and 
central administrative offices.^ One cannot expect that the less than 20,000 firms with 
more than 500 employees, which hire over 50% of all workers in the f).S., will have the 
same resources and concerns as the four million firms with less than four employees. 

Thus, while most trade associations support a mandatory EEVS, each group tends to 
support the program that more closely reflects the resources and concerns of their 
constituency. Almost by definition, the core membership of the Society for Human 
Resource Management, the HR Policy Association, and Che National Association of 
Manufaaurers, tends to be firms with a well equipped and trained Human Resources 
division. These trade as.soc)ations have formed a coalition. The HR Initiative for a legal 
Workforce, that seems to have a preference for a new program that would rely on new 
technology as well as biometrics,” 

On the other hand, the core membership of the National Association of Home 
Builders (NAHB) tends to be firms with a small staff and heavily dependent on the 
contractor/subcontractor relationship. Thus, it tends to support proposals that safeguard 
the independence and vitality of that relationship. 

While for a home builder with twenty omploycos reverification of its workforce may 
not be a big concern, it is a colossal concern for a manufacturer with establishments in all 
fifty Stales and over 100,000 employees. In this regard, the Chamber is in the unenviable 
position of finding a program to support that inevitably will— and has — angered certain 
sectors of its membership. Currently, 96% of the Chamber's member companies have fewer 
than 100 employees. 70% of which have 1 0 or fewer employees, and, thus, small business 
concerns arc clearly a top priority for the Chamber. At the same time, large corporations 
also play an integral role in the Chamber's policy making process. Thus, the Chamber can 
only support an E-verify mandate that addresses the concerns of both large and small 
employej’s. 


Definition found in the U.S. Census Bureau webpage al 

“Data found in U,S. Census Bureau webpagu xv-w,v. c enfvs.a eV /t CT I)/ s tljl.V. 
o Bor more infaimatiun on The HR initiative for a l,egat Workforce, go to tvwwje^ 
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MaMatojaJEMBEeBttsalssHMgrtcdmte^^^^ 

During the lOf* Congress, there were two competing proposals, one passed by the 
House and the other passed by the Senate. The House EEVS proposal found in the Border 
Prolsction, Antiterrorisrn. and Illegal Immigration Control Act of 2005 [H.S, 4437] 
contained some of the key provisions employers support, including safeguards for 
contractors if the subcontractor hired undocumented aliens without the contractor's 
knowledge, exemption from civil penalties for an initial good faith violation, and mitigation 
of civil money penalties for smaller employers. 

However, the Chamber and other business groups supported the Senate version, 
which was the product of a bipartisan amendment by then Senator Barack Obama atjd 
Senators Chuck Grassley and Max Baucus to the Comprehensive Immigration Reform Act of 
2006 (S. 2611). Unlike the House version, the Senate proposal did not have abroad 
reverificatioti requirement, and it had better due process with attorneys fees for employers 
who substantially prevailed on the merits in an appeal of an agency action. Both chambers 
failed to go to conference and the proposals expired with the closing of the 109* Congress. 

Mandatory EEVS proposals supported in the 110“* Congress. 

During the 110* Congress, there were two competing proposals; both came to the 
floor of the Senate. One proposal was being championed by Senator Jon Kyi, with the 
support of then Department of Homeland Security (DHS) Secretary Michael Chertoff, ina 
bill to provide for comprehensive immigration reform (S. 1639). Once again, then Senator 
Obama and Senators Grassley and Baucus introduced a comprehensive amendment in the 
form of a substitute to the EEVS title found in S. 1639. Some employer concerns were 
addressed in both versions, but employers split in their support. 

Most notably, the NAflB supported Senator Obama's version, understandably 
because of its stronger safe harbor from vicarious liability for contractors. The Chamber 
supported Senator Kyi's version in part for procedural reasons to prevent the issue from 
dying in the Senate through endless debate. I n the end, the procedural hurdles could not be 
overcome and there was never a floor vote on either the version found in the underlying 
bill or Senator Obama's substitute amendment 

Mandatfliy.E£VS.Brffpg5al5SHpp.prtedln.ttie..lll"iC.ftBei:g5S. 

There is not a comprehensive immigration reform package moving in either 
chamber at this point However, the business community conti nues to support expansion 
of E-Verify and other EEVS alternatives outside comprehensive immigration reform. The 
Chamber continues to support the reauthorization of E-Verify for longer periods than 
Congress has been willing to do. 

The Chamber has also called for more money to be allocated to address the error 
rates and deficiencies found in E-Veri^. Finally, the Chamber continues to ask for more 
independent research to look at ways to improve E-Verifj' as well as the financial impact of 
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the program on small businesses.^^ The HR Initiative fora Legal Workforce supports H.R. 
2028, the New Employee Verification Act (NEVA), as a better alternative to E- Verily. The 
Chamber does not have a preference for E-Verify, NEVA, ora new government-based 
program, as long as the serious and real concerns of the business community as a whole are 
addres.sed. 

Because E-Verify seems to be the most popular of the different proposals in 
Congress right now. I will concentrate my remaining remarks in outlining the thing.s the 
Chamber is looking for in a mandatoiy E- Verily proposal that we could support. As a final 
point, I want to remind you that E-Verily is anything but free. The Chamber testified last 
year through a current member and user of E-Verify, who explained at length the costs 
associated with E-Ver)fy,‘'’ 

NEEDS OF EMPLOYERS IN A MANDATORY EEVS 

Fair and reasonable roll ont- 

The Chamber has been calling for a tiered approach to rolling out E-Verify or any 
new EEVS. Starting out with large federal contractors may not be a bad idea, given that a 
number of the.se federal contractors represent part of the less than 20,000 firms who 
employ over 50% of U.S. workers. 

However, the amendment added by the Senate to the DHS FY 2010 Appropriations 
hilt mandating E-Verify on federal contractors takes the wrong approach. The amendment 
had a blanket mandate on ail federal contractors without exception and included a 
provision mandating employers to reverify the work authorisation of current employees. 

The Chamber cannot support a mandatory reverificatioti provision in E-Verify. as 
was included in the Senate version of DHS FY 2010 Appropriations bill. The Chamber urges 
you to assist in cither dropping this provision from the final DHS FY 2010 Appropriations 
bill or amending it to address the real concerns of the business community. If you are 
inclined to assist in amending it, instead of deleting it, wc urge you to work on eliminating 
the reverilication provision, creating a reasonable applicability threshold standard, 
clarifying that there should be no subcontractor flowdo wn, and creating a commercial item 
exemiption. The reasons for some of these requests are explained in more detail below. 

Regardless, the best approach for a broad E-Verify mandate would be to move from 
one phase to the next as the system is being improved to take care of inaccuracies and 
other inefficiencies ascertained through the earlier phase. This would also allow DHS to 
properly prepare for the new influx of participants, in addition, the needs of the different 
types of firms and establishments need to he considered during the roll out Many 


Ifitters have been sent to Congress on this issue, copies of which are availahJp upon requast, 

“ ' Laird. Mitchell, ''EmploymenE Eligibility Veriflcaiion Systems |tEVS) and the Potential Impacts on the Social 
Security Administration's (SSA'S] Abili^ lo Serve Rctlnic.s. People with DisabiliUes. and Workers* House 
SubcotimiUteeon Social Security of the Cominjltec on Ways and Means, May 6, ZOOH. 
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legislative proposals have failed to include even a study on a tolephonk- option for small 
businesses. 

The Chamber urges that in anj' mandated roll out of E-Verify, businesses with less 
than flfly employees be exempted, as Congress studies the impact of such a mandate on 
small businesse.s and potential alternatives for compliance, such as a telephonic option. 
While these smaller businesses do not employ the majority of workers in the U.S., they still 
create millions of jnhs in the 0 .S. economy. The burdens placed upon these entrepreneurs 
must be considered. Furthermore, if allowed to grow and prosper without being swamped 
in government bureaucracy, they may become the next global leaders, l.ct’ s remember that 
Apple, along with many other (now large) businesses, began in someone's garage. 

The contracto r-subcontractor relationship should be preserved. 

It is critical to the employer community that contractors do not bear vicarious 
liability for subcontractor actions unless the contractor knew of the actions of the 
subcontractor. In other words, without evidence of direct knowledge by the general 
contractor, it should not be held liable for undocumented workers hired by a 
subcontractor, particularly when both would be required to independently verify the work 
authorization of their own employees. Without such protection, an employer could be open 
to liability even for the violations of its peripheral contractors — e.g., a water delivery 
company or landscaping contractor. 

The House voted overwhelmingly for an amendment to H,R. 4437 in 200S to ensure 
that general contractors would not be held liable for the actions of a subcontractor, when 
the contractor is not aware that Che subcontractor was hiring undocumented workers.'* 
Members voting in favor of this safe harbor for contractors included Representatives 
Lamar Smith, James Sensenbrenner, and Pete King, three of the main proponents of H.R. 
4437. 


To employers, it is also unclear how enforcement would flow down or up from 
contractors to subcont factors and vice-versa. Would a contractor be liable for a 
subcontractor's negligence in utilizing E-Verify, c,g,. preverifying appl icaiits? Or, is the 
contractor liable only if the subcontractor is not using E-Verify, after being required to do 
so? What actions must the contractor have to take to make sure that the subcontractor is 
complying with an E-Verify mandate without opening itself to liability under other labor 
laws? Thus, the Chamber urges you to make sure there is a safe harbor for contractors 
operating in good faith, while a subcontractor is unbeknown to him or her to be abusing 
the E-Verily, or another EEVS. 


Roll Call Vow 6S7. Reprosenta'.ive Westffloroland of Georgia, Ameinlmcnt Eo K.R. 4437, Recorded Vote of 
DeMmlscr 16, ZOOS, 9:38pin. 
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Verificatton should aonlvto new hires only. 

The Chamber does not oppose the strictly voluntao' reverification provision added 
by the Senate to the OHS Appropriations bill. The Chamber objects only to mandatory 
reverificaticm provisions. While some small size omplnycr.s would not mind re verifying 
their workforce, all employers that have contacted the Chamber with a significant number 
of employees list this item as their number one concern, it is not surprising that when the 
government has cotisitlored a program in which it is in charge of verifying work 
authorization, it limits the system burdens to only new hires. 

Businesses already spend approximately 12 million hours each year documenting 
the legal status of the nation's .SQ to 60 million new hires. As then Senator Obama, together 
with Senators Crassley and Baucus, explained in a letter to farmer DHS Secretary ChertofF, 
requiting current workers to go through E-Verify is duplicative of current procedures and 
redundant given the large number of employees starting or changing jobs every year. 

One of the Chamber's foremost concerns is to ensure that any new E-Verlly mandate 
does not become too costly or burdensome for employers. Existing employees have already 
been verified under the applicable legal procedures in place when they were hired. 
Reverifying an entire workforce is an unduly burdensome, costly propo.sition, and 
unnecessary given how often workers change jobs in the United States. 

Under a mandated E- Verify, employers would already need to train employees to 
comply with the new requirements and devote a great deal of human resources staff time 
to verifying work eligibility, resolving data errors, and dealing with wrongful denials of 
eligibility. The rate of an initial response being something other than 'employment 
authorized" reported by Chamber members large and small according to tlieir own data is 
closer to 15%. Employers would be more amenable to allow DHS to obtain data from the 
W-2 process and ask employers to reverify workers flagged by this procedure, as Senator 
Obama's amendment to S. 1639 in 2007 envisioned. 

There sho uld only be one E-Veri&LlaaL. 

The current federal employment verification system is dearly in need of an 
overhaul. States and localities have responded to the lack of action at the federal level with 
a patchwork of employment verification taws. This new patchwork of immigration 
enforcement laws expose employers, who must deal with a broken legal structure, to unfair 
liability and the burden of numerous state and local law.s. These attempt.s are undermining 
the ability of the federal government to oversee and enforce our national immigration laws 
and put an undue burden on businesses attempting to deal with a new patchwork of 
different state and local laws. 

A new E-Verify mandate needs to address specifically these attempts by states and 
localities to interfere with federal immigration law. Specifically, it should amend the 
preemption provision that already is contained in federal law, hut that states and 
localities— aided by certain courts— have sought to circumvent 
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Employers must know what their responsibilities arc under immigration law, and 
having one federal law will help alleviate any confusion about employers’ role under the 
law. 


Enforcement provisions must be fair. 

Full and fair enforcement of an E-Verify mandate should take into account transition 
times for the new t^teni to be fully in place and protect employers acting in good faith. 
Businesses are overnegulated and piling on fines and other penalties for even small 
paperwork violations is not the answer. A new bruad E-Verify mandate should include 
language similar to the one found in the 1 louse EEVS version of 2005 providing relief from 
civil penalties for a first time offense, if the employer acted in good faith. 

Employers should also be given some time to rectify paperwork violations/errors 
made in good faith. For example, just last week, I was informed about an employer being 
fined because some of its C-9 forms did not contain the employer's own address. An 
opportunity to rectify minor paperwork violations will protect employers that are doing 
their very best in good faith to comply with the myriad of complicated federal regulations, 

DBS, not trial attorneys, should he in charge of enforcing E-Verifv provisions. 

The Chamber believes that a new E-Verify mandate should not be used to open the 
door to a barrage of new causes of action unrelated to the hiring or firing ofemployees 
based on their workauthorization status. DBS should have primary authority over iho 
enforcement provisions of any E-Verify mandate. 

Enforcement of employment verification laws reside.s properly with the federal 
government. Accordingly, the Chamber maintains that DBS, as the rederat agency tasked 
with responsibility for immigration enforcement, should have sole enforcement authority 
over prosecutions for violations of section 274Aofthe immigration code. Abroad E-Verify 
mandate provides the perfect opportunity to clarify that only DHS has enforcement 
jurisdiction over these issues. 

You may be aware that the federal RICO statute has recently been used by private 
attorneys seeking to enforce immigration law. Not only does this invade the province of the 
federal government as sole enforcer of federal immigration policy, it also perverts the 
federal RICO statute into a use that is contrary to the intent of Che statute. 

Thus, there should bu language prohibiting private rights of action against 
employers for matters that should be enforced by DHS. Furthermore, the power to 
investigate any labor or employment violations should be kept out of a system created 
exclusively for the purpose of verifying employment eligibility. The Chamber continues Co 
call fora simple and reliable system, which includes reasonable penalties for bad actor 
violators. 
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Liability st a ndards and penalties shoHltf be PrOBOrtionate 

The Chamber agrees that employers who knowingly employ work unauthorized 
aliens ought to be prosecuted under the law. This current "knowing" legal standard for 
liability is fair and objective and gives employers some degree of certainty regarding their 
responsibilities under the law and should, therefore, be maintained. Lowering this test to a 
subjective standard would open the process to different judicial interpretations as to what 
an antployer is expected to do. Prestimptions of guilt without proof of intent are 
unwarranted. 

The Chamber does not oppose efforts to increase penalties. However, the penalties 
need to be proportionate to the offense and comparable to other penalties in existence in 
the employment law arena. If penalties are too high, and too unyielding, employers who are 
a.ssesscd a penalty, but believe that they did not violate the law, will be forced into an 
unnecessary settlcmetit because they cannot afford to pay both the legal fees necessary to 
light the citation, and gamble that they might end up with a penalty that is so high that it 
devastates their businesses. 

Penalties should not he inflexible, and 1 would urge you to incorporate statutory' 
language that allows enforcement agencies to mitigate penaltie.s, rather than tying them to 
a specific, non-negotiable, dollar amount. A number of additional penalties and causes of 
action have been suggested as proper penalties in a broadly mandated E-Verify. These 
range from debarring employers from federal government contracts to cxpan.sion of the 
current antSdiscrimination protections. 

Penalties must be tailored to the offense and the system must be fair. Automatic 
debarment from federal contracts is not an authority that should be given to DHS, Indeed a 
working process already exists in current law under the federal Acquisition Regulations 
(FAR). Finally, the Chamber objects to expansion of antidiscrimination provisions found in 
current law. Employers should not he put in a "catch-22“ position in which attempting to 
abide by one law would lead to liability under another one. 

Role of bi ometric documents in E.-.Kerlfv. 

One of the main flaws of E-Verify is the uncomplicated manner through which an 
undocumented alien can fool the system through the u.se of someone else's documents. 1 he 
Issues of document fraud and identity theft are exacerbated because of the lack of reliable 
and secure documents acceptable under E-Verily. 

Documents should be re-tooled and limited so as to provide employers with a clear 
and functional way to verify that they are accurate and relate to the prospective employee. 
There are two way.s by which this can be done, cither by issuing a new tamper and 
counterfeit resistant work authorization card or by limiting the number of acceptable work 
authorization documents to, for example, social security cards, driver's licenses, passports, 
and alien registration cards {green cards). 
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All of these documents could be made more tamper and counterfeit resistant. In fact, 
in 1 WS, the federal government began issuing green cards with a hologram, a digital 
photograph and fingerprint images and by next year all green cards currently in existence 
should have these features. With fewer acceptable work authorisation documents, the Issue 
of identity theft can more readily be addressed. 

The new verificatiott process will need to require a certain degree of inter-agency 
information sharing. When an employer sends a telephonic or internet based inquiry, the 
government must not only be able to respond as to whether an employee's name and social 
security number matches, but also whether they are being used in multiple places of 
employment by per.sons who may have assumed the identity of other legitimate worker.?. 

As the verification system is developed and perfected, it should continue to move 
closer towards the use of biometric technology that can detect whether the person 
presenting the docimient relates to the actual person to whom the card relates. Obviously, 
as biometric technology is rolled out, it is important to address who would actually pay for 
the readers and the implementation of the technology. Further, there will be legitimate 
issues of practicality in implementing biometrics in many workplaces. 

An E-Verifv check needs to be allowed to start earlier an d be finalized sooner. 

The employer need.s to be able to affirmatively rely on the responses to inquiries 
into E* Verify. Either a response informs the employer that the employee is authorized and 
can be retained, or that the employee is not and must be discharged. Employers would like 
to have the tools to determine in real time, or near real time, the legal status of a 
prospective employee or applicant to work. 

DUS and the Social Security Administration must be given the resources to en.sure 
that work authorization status changes are current This will help avoid the costs and 
disruption that stems from employers having to employ, train, and pay an applicant prior 
to receiving final confirmation regarding the applicant's legal status. 

The Chamber understands that due process concerns must allow the employee to 
know of an inquiry and to then have the ability to challenge a government determination, 
Thu.s, at the very least, employers should be able to submit an initial inquiry into the 
system after an offer of employment has been made and accepted. Presumably this could 
be done two weeks before the first day of employment so the dock starts running earlier. 
The start date should not be affected hy an initial tentative nonconfirmation. 

Of course, for employers that need someone immediately, the option of submitting 
the initial inquiry shortly after the new employee shows up for his or her first day at work 
should continue to be available. In the case of staffing agencies, current law allowing for 
submission of the inquiry when the original contract with the agency is signed should be 
kept in future laws. 
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A maximum of 30 days, regardless of when or how the inquiry is made, and taking 
into consideration time to submit additional information and manual review, should be the 
outer limit that the system should take from the date of initial inquiry until a final 
determination is issued by the government. 

The government 5hftHld alsg.bg held accBUBtaMc for fclmfe 

The government must also be held accountable for the proper administration of E- 
Verlfy, There roust be an administrative and judicial review process that would allow 
employers and workers to contest findings. Through the review process, workers could 
sock compensation for lost wages due to a DHS agency error. 

Meanwhile, if an employer is fined by the government due to unfounded allegation.?, 
the employer should be able to recover some attorneys’ fee.s and costs— capped at perhap.? 
$50,000— if they substantially prevail in an appeal of the determination. Again, a 
reasonable appeals process with attorneys' fees for employers, if they prevail on the merits, 
is not a new idea. It was part of Senator Obama’s amendment to S. 26 1 1 i n 2006 that 
passed the Senate with overwhelming support in a vote of S9 to 39. 

E-Vertfv should have limited bureaucracy or additional costs. 

DHS will need adequate funding to maintain and implement an expansion of E- 
Verify. The cost should not he passed on to the employer with fees for inquiries or through 
other mechanisms. Additionally, there should not be overly burdensome document 
retention requirements. The more copies of official documents are kept in someone's desk 
drawer, the increased likelihood of identity theft. Under current law, an employer does not 
need to keep copies of driver licenses, social security cards, birth certificates, or any other 
document shown to prove work authnrixation. 

The employer must certify under penalty of perjury that those documents were 
presented. The requirement to copy and store copies of this sensitive documentation in any 
future E-Verify mandate should be carefully analysed not only from the cost perspective to 
employers, but also from the privacy perspective of workers. At the same time, workers 
should have access to review and request changes to their own records to resolve issues, 
prior to approaching the employer. 

Alt expansion of E- Verify should not serve as a back door to expand emnloymenB 

laws. 

The new system needs to be implemented with full acknowledgment that employers 
already have to comply with a variety of employment laws. Thus, verifying employment 
authorization, not expansion of employment protections, should be the sole emphasis of an 
E-¥crify mandate. In this regard, it should be emphasized that there are already existing 
laws that govern wage requirements, pensions, health benefits, the interactions between 
employers and unions, safety and health requirements, hiring and firing practices, and 
discrimination statutes. 
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The Code of Federal Regulations relating to esiiployment laws alone covers over 
S,000 pages of fine print. And of course, formal regulations, often unintelligible to the small 
business employer, are just the Hp of the iceberg. Thousands of court cases provide an 
interpretive overlay to the statutory and regulatory law. and complex treatises provide 
thcirowti nuances. >= A GAO report titled “Workplace Regulations: Information on Selected 
Employer and Onion Experiences" identified concerns regarding workplace regulations 
that emptoyecs continue to have to this very day.'* The report noted that enforcement of 
such regulations is ineomsistent, and that paperwork requirements could be quite onerous. 

Most importantly, the report concluded that employers are overburdened by 
regulatory requirements imposed upon their businesses and many are fearful of being sued 
for inadequate compliance. The cost of compliance continues to grow at an alarming pace. 

A 2005 study by Joseph Johnson of the Mercatus Center' '' estimated the total compliance 
cost of workplace regulations at $9 1 billion (in 2000 dollars) and a follow up study by W. 
Mark Crain for The Oflice of Advocacy, U.S. Small Business Administration,'*' estimated the 
total compliance cost of workplace regulations at $106 billion (In 2004 dollars). Within a 
four year span, the cost grew at a rate of $15 billion, or $3.75 billion per year. 

CONCtUSION 

After several years of debate, the issues and solutions outlined here are not new. 

The Chamber urges you to continue to engage the busines.s community to create a 
workable EEVS mandate. 

It is easy to ignore the drawbacks of E-Verify and simply pass a law mandating it It 
is harder to pass a responsible mandate that accommodates the different needs of the close 
to eight million establishments in the U.S., which are e,\tremely different in both siae and 
levels of sophistication. A mandatory EEVS should bo fast, accurate and reliable under 
practical real world working conditions, and include: 

• A fair and reasonable roll out of a broad mandate; 

• No expansion of liability beyond the knowing standard for 

con tractor/subcon tracto r rel ati onships; 

• Application only to new hires; 

• Clarification that federal Jurisdiction preempts state and local laws; 

• An investigative and enforcement system that is fair; 


‘*For example, one treatise on employmeni discrimination law alone stretches over a.tlUO pages. Barbara 
Lindomann and Paul Grossman. ‘'Employment Discrimination l.ow,“ ABA Section of Labor and Kmployment 
Law,3fdF.diti0ll,W<16. 

:!> U.S. Government Accounlability Oftico Report. ''Workplace Regulation; Information on Selected Employer 
and Union Experiences/ GAO.HEHS-94-138. Washington UC, pages, June 3U. 1 B94, pages 2.S.S3. 

''Johnson, losi'ph. "The Cost of Workplace Regulations", Mercatus Center, George Mason University, 
Arlington. Virginia, August ZOOl. 

Crain, Mark W. “The Impact of Rcgulatoiy Costs on .Small Finii,s.'' Report RFP No. SBHQ-II3-M.0S22, 

I jfayette College, for the Office of Advocaty. U,S. Small Business Administration, Soptembor ZOOS. 
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• Provisions to protect first-time good faith "offenders" caught in the weh nf ever- 
changing federal regulations: 

• DUS, not trial attorneys, should have enforcement authority: 

• Penalties should be commensurate to the offense; 

• Nu expansion of antidiscrimination laws or debarment outside the FAR system; 

■ A reasonable number of reliable documents with biometric identifiers, when 

possible, to reduce fraud; 

• ¥eriBeation to begin when a firm offer of employment is made and accepted, 
followed by reasonable system response times — at the most 30 days; 

• Accountability structures for all involved— including our government; 

• Uraited bureaucracy and sensible document retention requirements; and, 

• No expansion of labor laws within the EE VS framework. 

Under a broad mandate, employers will be required to utilize and comply with all its 
provisions and, therefore, the Chamber should continue to be consulted in shaping the 
system. Meanwhile, the Chamber stands ready to continue assisting in Uiis process. 

Thank you again for this opportunity to share the views of the Chamber, and t look 
forward to further discussions. 
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ABOUT THE STUDY 

This stutly^ was prepared by the Labor, Immigration, and Employee Benefits Division of the 
U.S, Chamber of Commerce vsiith cooperation from Peter A, Creticos. Ph.0., Presiclent/Executive 
Director of the Institute for Work and the Economy, The purpose of this report is to collect and 
(jisseminate objective data on the impact on businesses of existing and proposed electronic 
employment verification systems (E&S) while providing ideas on the efficient dissemination of 
such new mandates. 



ABOUT THE U.S. CHAMBER OF COllEiCE 

The U.S. Chamber of Commerce is the world’s largest business federation representing more 
than 3 miliion businesses of every size, sector, and region. The Chamber’s Labor, Immigration & 
Employee Benefits Division formulates and analyzes the Chamber’s policy in the areas of labor 
law, immigration, pension, and health care. The Division regularly participates in, and in some 
cases chairs, many national coalitions to help define and shape national labor, immigration, and 
employee benefits policy, wivw.uschamber.com/issues/lieb__policy 
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Message from the Chamber 

Dear Readers; 



The Labor, Immigration, and Employee Benefits Division 
of the U.S. Chamber of Commerce has taken a leading 
role in ctiling for the creation of a workable electronic 
employment verification system (EEVS).The Chamber 
supports a new EEVS within the context of comprehensive 
immigration reform because employers want the tools to 
ensure that their workforce is, in fact, legally authorized to 
work in, this country. 

This report tvas commissioned due to the need for a 
clear analysis of current programs and proposals troni tlte 
perspective of employers, who will, be at tlie forefront of 
all compliance issues and ma,ntlates. A new EEVS must 
recogttize that the tmrre than 7 ,in,i,llion employers in the 
United States a,re extremely different ia both size and level 
of sophistication. Accordingly, a mandated ElEV'S should 
accommodate these differences. 


The Chamber opposes atte,mpts by states and localities to create a patchwrerk of 
inirnigration enforcement law's — e-tposing employere who must deal with a broken legal 
stxiictiire to unfair liability. 


Ma.ny state and local governments are attempting to either force employers and retailers to 
be'Ai- the cost of helping shield undocumented workers or are trying to impose additional, 
and often conflicting, worksite enforcement requirements. For this reason, the Chamber is 
engaged in litigation across the country to maintain the legal framework in whicli the federal 
government alone has jurisdiction over immigTafion laws. 

We will continue to monitor this issue and encourage otlier businesses to be part of 
the solution by joining the U.S. Chamber o,f C,.'Omme.rce's effo,its to create an efficient, 
\¥o.rkable, and reliable EEVS. 



Randel K. Johnson 
Vice President, 

Labor, Immigration, and Employee Benefits 
U.S. Chamber of Commerce 
Washington, DC 
,Ap.ril 2 , "2009 
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vi.iv • the ini|>ax,t of a pofentiailyman^tedelccwonic employment verification «)’stera 

look^ '•pecthcallv at the experimental aori vowntary Basic Pilot prograns currcnriy iti use. 
,'jr .rsMs invent) ukI'kIc 

W \ ct shcaiion Process: The Bask Pilot program is a multista^ procedure with potential dire 
for etnplovcrs and empio>«es,ifa defined set of deadlines are not met. 

M SafeHailxiK hederrti i.oum blocked what they tdewed as infrm^nnent of Congressional ;md 
statutorv authority bv the D1 IS on other agencies, including one safe harbor provision fi>r 
criiplovmem decisions. 

P Value and Limitations of EE\^ as Cunent^'Config^ued: Many design and institutional 
daws remain within the current Basic Pilot program, Inclutfing basic staffing issues in the 
agencies res|.x> 0 sibk for its administration. 

H Accuracy the Verification System: No EEVS vrili €v» be perfect, thus, the United States 
Congress will need to define -what error rate it is willing to accept and create 
safeguards and remedies for those inappropriately harmed. 

® Conceiiis of Current Users: The main concerns include lack of safe harbors from 
other st ate an<l federal laws even wrir proper use of the systein, increased costs, Jievv 
administrative burdens, and new sources of legal liability. 

S Cost of a Mandatory EEVS: Using government fig^ares for the number of employees 
expected to be screened and the proportion of authorised workers forced into unemployment 
under a mandated EEVS, the aggregate cost has b^n estimated at about $10 billion per year. 

8 ScaJahility; Pr<>|)er implementation of a mandatory EEVS can only be accomplished through a 
well planned and rhou^t out pha.sed-jn scheme, applied only to new employees. 

8 Abuse £if)d Ivtror: Accuracy remains a serious issue, but more thought needs to be given to 
other issues, such as privacy and security of the data. 

8 Consequences of Ealse Responses: Withtmt the proper safe h arbors, false responses open 
employers to liability for relying on the system, and employees could become 
unemployable for extended periotis of rime while they deal with the government 
bureiuicracy to fix the errors. 

8 Implications for No-Match Letters: A decision roust be made by the United States 
Congress as to whether it is worth it to change die current prirnary purpose of the Social 
Security Administration database from one of dereraiimng eligibility for benefits ro one of im- 
migration enforcement. 

8 Implications with Respect to Pending Federal Legisktion: Afoderai law ts needed with 
strong safe harbf>r jirovisions and broad federal preemption of state law language to prevent ific 
creation of a patchwork of di^oimed immigration enforcement law?. 

S Final Word on Structural Flaws: A mandatory' EEVS is one aimponent of the larger issue of 
immigriuiot! reform and, without comprehensive immigration reform, it may simply exacerbate 
the current siroation by pushing unauihorked workers further into the uiKlerground ecottoray. 
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lr\ Fcbniary 2(K)6, tlie Chamber reported on the Ba$ic Pilot 
pr<!grain, a voluntary demonstration pro^am of the Department 
of Idomciand Security (Dl iS) and the Soda! Security 
Administration (SSA) to test an automattd ekctronic empk^Tticnt 
verifcation s^-stem (EEVS).* In 2007, the DHS b^ri trying 
to I’eniurif and rebrand the Basic Pifot pr^ram as “E-Veri^'.* 
However, given that the underlying s^atute refers to it as the Basic 
Pilot, wc will refer to it here by its statutory name. 

Although tlie Basic Pilot continues to he regarded as voluntary 
aiai experitnental,^ several bills in the 1 iO* U.S, Congress sought 
to mandate the use of a nmdhied version of this EEVS by all 
cmplojers. Some state legislatures have also attempted to mandate 
the use of the Basic Pilot, but, so far, only Arizona requires that all 
employers participate now in the Basic Pilot, 

Mississippi is planning a threc-jear phase-in for all employers. 
Some states require either public nancies or contractors and 
subcontractors to public agencies to participate In the Basic Pilot. 
Finally, at the eleventh hour of the Bush Administration, a final 
rule was published requiring federjil contractors to use a new 
modified version of the Bask Pilot — e.g., requiring rcverification 
of sontc workers and creating some vicarious liability for 
subcontractors.^ 



t 


This report exsmiires the current stare of the federal go'.^rnment’s 
ekctronic cmploynicnt verification system and the implications 
for employers and employees should an EE\^ be mandated. In 
this context, we address the provisions of three bills scrimisly 
consklered by the ! 10* U.S. CongressFfitle illof li.R. 1645, 
the “Security 'fhrough Regularized Immi^ation and a Vibrant 
tkonomy Act" of 2(^7 {^RJVE Act), H.R. 4088, the “Secure 
America Through Verification and Enforcement Act* of 2007 
(SAVE Act), and H.R. 5155, the “New Empi<^ee Verifiauion 
Act ” of 2008 (N EVA). VVe also examine the implications of the 
Arizona law; HB 2779. 
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oi tae tn3f4oYmc!it Elijjibibtv Vsr.hcstion 
:>n;.'n I, I "'* fi'tnv wij'cri ftmpi-ajfrs ccrtin-That cpspEwsts 



emr.!<nfC5 di\« or hire, or lev- r ite th< ! i r 

k:ei -' Tae Bas-t Pitot iiKitii }•? d o- e Eiv r,,! i_ 
cnjf^overs wno voiaatcw 'o ptrtitn’tc t -i - pi-;;' lii- — 

Si nr nil urvna ieWi.b othi.b''\i-' cn'’ ’ 8 
C rd in r -ho" S n II Si. I'll ih il 

■jcaer tl»e!uristi!i;tior<<.<j theDIlb. seeJvine r.tiii.in’i.tiin i 
tear the iraormation presentea Dv tiis Kiiaviuiia. i!iiUt:ie:i 
rr.5 rc'XRM roasntamed bv the r^o ajCTc.tes. ' 

Tile Basic Pilot progrniii itself (liis liesei evolviiij;^, 

Oriipjisdh, die pco;;{iuin svas one of ihtee piiot.^ ciKiiwd 
bv the Illegal Imicigtadon Retorm atid Imrnigraiion 
Rcspon.sibilitj- Act ot 1996 (IIRIRA). These (irograms were 
oevelo-fied to test alternative types of Sieirtronir.vcriiicafio-n 
systems before decitUiSi? on any large stiiii: eiupUiysTient 
verification progratn. Only the Ba-sic Pilot ptogram hits 
wv-ved, and this has been modified to operate as a 
V\%b-l>«3ed s)'stcra.''l'be earlier vvision or the Basic Pilot 
program retjultsd erapkoets to instult aiic! oiariale Miftwarc 
on a compatetThe new B».rjic. PBot pn.'gi-iiiti rapiiies nn 
Intcrncr wnneetion and an Intx.'n»et browsw atid does not 
teqturc any special software. 

Verification Proce.ss 

The Elaaic Pilot program is » tnultistage ptccednre wiilt 
employment verificjirion conducted primarily by two 
federal agencies; vssrilkation by the SSA and verification 
ofnon-ckizcnsby the OHS. The first step is chat th!i 
partkipflting wnployer records all pertinent, intbrmacion of 
a new employee by eoinpictitig the 19 foftu.'.i'jieenipjoypi 
may not prescreen pnwpctrrive cmploj'ccs through the Basic 
Riot.’ If the doeumetiK piesentixl l>y tite etuploveK ai.ipear 
» prove het or his identity and ctuifioymcnt clig'ibiliiy, 
the employer then enters the data fn-im the 1-9 Ibrm onto 
[Rtcroer forma of the Basic PLio: systsm. 
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OiLiv itpresfiitatrvfs oi the employer who have siiccessfiilly 
com:! lctc<t an oniinc irainin? fst^ram are authorized to 
erfsT tins dara.Tre informasnon entered by the etnpioyer 
i-i coinparei,! witii vhe bSA database, li the liifonnation 
marches an<i the new emclovee pres«t(s docuraents which 

rcsix.'iise ituuiist mac lire employee is aatliorized to worx- 
if the wor.-c aurbonzatiou for soreeone who claims to 
he a I ivited Str.tes nrjzeo is nntcor.hrmedhy the SSA 
datacasc. me eiiiolover receives a notice of teiiKltive non- 
cor.ftrmation. and the emf^oyer is required to notify the 

The einpl(i}'ee may rontcsi the P.ncGng within 8 federal 
'•vo-.king (lays, which iisually reqiures a visit to an SSA offit*. 
The SSA is rcc|U!reJ resolve the issue witllifi 10 woAing 
days of the notice an<J either determines dat the esiqjloyw 
is anthorizeti *i> wnik or issiies a Dcjtke of final non- 
conJirmutioii. Ati em^Joyee wini fails to contest dre finding 
aJjo ij the suWcc.t of a notia' offir^lnou-coufsination. 

If t he intl'vidiud Is not a t.itir.en, the 1-9 inlorroation 
is coaipiired «.> the SSA and the USCIS datiiases, 
whereixp(sn the SSA an(j the DHS will either determine 
jiiimedintei.y that rlie iinlividual is authorized to work in the 
United States or forwarti tiic data to wi Imniigration Status 
Verifier (ISV), who reviews the T9 information and checks 
other DUS databases. If tV- ISV ver.ifiwi that rise individual 
is authorized to work in the United States, a codec ro that 
effect is transmitted to the emplcn’cr. If this information 
cannot he verified, a notice of tentative non-confirmation is 
issiKtd to the ein|ilryer, who must then inform the employee 
of tlie notice end lights to challenge the notice. 

T'hc employee has 8 federal working days to contest the 
finding anri attempt to resolve the nwftcrl^ either calling 
or visiuiig H DMS oflice.Thc DliS will either lesolvc the 
matter in the employee’s favor or issue » final twtice of 
iion-xxinfiriTwtion. An empltwre who rereivKs a rr.ntarive 
non-confitmacion and docs not challenge it within 8 
worldng days will aiiiomaticDlly be the siil^'eer of a notice 
of final non confirmation. 

Employers arc required to tcniurate the employiHcnt of 
all etnplc^r.es for whom they have received a final nonce 
of noti -confirsiration or when it is resolved uoet{uiv(jcaU.y 
that the employee is not authorized ro work in the United 
StatEs,'’ IClIic employer does tint tire lliewotkcr, it fates 


a rebiirtaWe presumptioa that ir knowingly hired an 
unauthorized worker.'* 

Pursuant to the terms ot the memocaiidom 
understanding between etnployeti pamcipating in the Basic 
Pifat and the federal government, an employer may not 
terniinflte an eiaplovee or otherwise like adve.rsc action. 
Adverse action inefades refraining iiom new hire ttaitiiiig 
or placing the empSovM on leave, while a worker i.s waiting 
for afioal resolution fiom either goveuiment agency on a 
tentative non-confirmstion. 

Safe Harbor 

In the event of an investigation into a participating 
euiploya-’s hiring practices, rlic llasic First's Mcmonmrfnm 
of Uciirstaniiing beowen the DHS and the employer 
caU for a presumption that rbe employer did not violate 
any sanctions laws if the employer received ;i confirmirion 
of the ideittity and wnploynieiit eligibility of w'lrkers.'^ 
Employers are not provided a safe harbor, however, from 
itnmi^tion worksite enforcement, i.e., nids.'-' 

(Mso, the DHS argues tliat employers are not liable under 
any law for any actir'n taken in “got'd faith" on information 
pirovided thnna^i the Basic Filet.''* NoiwUhstantliiig the 
arguments raised by tiic DHS, it appears that ;\iizor.a 
law (HB 2779) does rot provide rhe same saffguards for 
employers parltcipa'.iiig iti the Basic Pdol iiwsmucli as they 
may be successfully proseasted wr hiring a worker who has 
been determined through the Basie Pilot to bo authorized 
to work in the U.S., but is, in faa, not autliotracd to ivork. 
’ll)e question in the case otArizjaitiiS hiw is whether the 
employet slsoald have b(«fri exjtectetl to know that tlie 
worker was not authorized.^ 

Furthermore, fedeial courts have also blocked wh.nt tltey 
view 05 inl'riiigciitent by the DHS on other agencies’ 
statutory authority ihiough nilcniaking.^ At least one 
federal dismict court was skeptical of the DHS’s ability to 
provide hhmkflts.afe h-irbnrs ro employers for employment 
dccisaons based on the DHS’s guidelines.'^ In one of the 
ruling the federal court held that the. DHS 'impermissibly 
cAceetlcd It'S autbority-— and encroached on the authority of 
[other agencies) — Isy inteqiccting" other legal provisions "to 
ptcclude wiforcerneiu where eiiipUiyers follow i.the Dlib] 
safc-harb>vr framework."'* 
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Jl is f Iftni', Krrwftver, rhiif Congress does haw 
fhe iivnlnmty lo i.re«i.e a hb.nket safe harbor for 
employers t:' make Uccisjoiis l>aseii ois sije Basie 
P)!ot vvirhwirfear oi fumrciiabjliw and litigation, 
siespite mors in ihr. s)^tem.Ir! feet, any new EEl'^ 
iminilste slwiild iueludc both sttiwgssife harbor 
provisions and broad federal preemptiot! of state kw 

is.ngiiiigc TO sreer clear of the issues out^d above. 

Value and Tdiiiitations 
of EEVS as Currently 
Configured 

'I'hc Basie Pilot is intended ro serve as a quick and 
tcliabic mntriS of rhcckingThe work anfh.oriattwn 
of new employees. VVliile [here have been st>ore 
posirive improvements to the Basic Pilot since its 
ereiUioii, there is also strong uvirlence that many 
negarivc issues still remain. A recent evaiuarinn 
conducted by VVestat for the Department of 
IloincIarKi Security eoncluiled that triost enployers 
using the Web-bawei verifeation program “foiirul it 
to be an effective and relialue imJ for anplryment 
vorificflTion and iRdicatetl that the Web Basic 
IPilot (E Verify) was irot Uirtl«nsome,,.i'A,l few 


ernpiwers reported etperiendr^ some tUlrleitltivs 
with the Web Basic Pilot, such as ucavaiiabiiicy of 

die system daring otrtain time, pToblcms accessing 

the system, or training new staiF to do verifkatioiu; 
using the system."’^ Howe’er, the users vterc mostly 

big companies or staffing agencies and none hid to 

re-vertfj' rheir wa^kfbrcc. 

In addition, some crcplc5>'crs expressed frustrution 

with the iriteracrions with the SSA and rite L’SCIS 

in relation to the Web Basic Pilot, citing that local 

SSA repttsenrstives w.re nor familiar with the 
program, did not return pliooe ca]l!i, wnc unable 
to answer tjucstians, and sometimes made nustakes 
that resulted in £nal non-omfirmatton findings for 
work-authnrirftd employees. Several employers also 
commented that there wis a lnt;kofc<i<irdi!ii<rioti 
between the SSA and the USCT,S o!i keeping up- 
to-date records on immigrants. Many employers 
requested faster tnnuituuud time [equitniiunis for 
theSSAandiheUSCIS.® 

De^ite many improvetnents over the course of 
the Basic Pilot pa-igtatn, the orobktns that remain 
make it uastutablu as a reliable, efficient, and fair 
means ofdetermining the ivork .nirhorivarion of 
new employees. 
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Challenges to the EEVS 


Accuracy of the 
Verification System 

.'tcwn L. S;:h;ief!cr, Assssiant inspector General for Ausat, 
>SA (Ifiicc nf :Kc inxjjtctor General, testified in June 2007, 
t.'ijt a rece-il iniini 2,1.10 recoids finind that 136 Nnniidcn 
?<;c.(!r<ls-’ contained Jisctepsivcics in the name, date «t birth, 
citiTieriihip srarcs ot the number lioider, or the mimbcr 
holder was rieter-n.iwd tfi he de.-easerf. 

As a rcsLilr, rhe SSA estimated discrepancies in 
npproxirn.iTfly 17,!1 mdlicn (4,!%^ of the 435 million 
Nuniukut vccixtls,^ i his late could result in incc.rrscf 
tcedback. not onlviiude: the Base Pilot, bat tiuough 
any F.l A'^ reiying on tiie SSA dwabase. .Although some 
ii.nnibf.f holders are no longer svorking and v/ocld not be 
LriclucleJ. in ii vetiw-i to verify their work aurbornation, 
signdicaiit portion of the niimbct holders with 
»!isrr«‘pandcs wonld be requireil to visit an SSA office to 
auiect. their iiilbimation. 

The ntost recciit cvalaaaon of the Web Basic Pilot ky 
Weswr conchidcri that, on average, 96% of employees 
aiwsting to be U.S. titiaerjs satiie back wotk-authotbed 
oil the fir.sr query, in contrast w4tb only 72%ofcn»plDy<!C« 
iittcstirig to be lawliJ permanent wsislents and 63% of 
einplo)'ecs attesting tobcalieiisautltoroed toworfc(c.g., 

1 1'. I A and i .l.-li'! workers).’"' U.S. cirirens born abroad 
were especiaDy siiscq.)tilJe to tin erionroiis feotarJve ooo- 
cotifiriTnLtiun with 9.S’H) of .lumiialiced dteerts ertoueous-y 
being ttt.nathxly nor.-confirmecl.*’ 

InMay2008.RichaKlM. Swna. Director. .l.bmeland 
Security and justice Itsiies, Cetera! Accountability Office, 
ttisi.ilied on die chKllenges of implementing a inandatorj' 
eiecrronic employment vxrification jirogciim- On the basis 
of diitn p'ovided by tlte USfl.lS and the SSA. ahonf 7% 
of Basic Pilot queries cannot be immediately a.mftntial 
L't denied as work authoriMid bj' the. SSA and about 1% 
cannot Im: confirtned or denied by the USCIS because 
tiaipioyces’ iirform.ition docs not match informstion in 
eitlicr the SSAoi tlie DUS dawbiises.^ 



Quick facts: 

4. t % Of soclaf secunty records 
contain -discrepancies, 

Unilcriti. D($.fP>hit. 

Gnly4%c^recenlTiGwJvttifticlvvur1<i;rh ii 
tf» Unrted Staies vtstb pnKdsseif bsinu 
Ba$ic Pilot. 

93% of the cases wera fount to be 
•nrK auStonzed using the SSA and 
DHS(&)ab8S8s 

7% were never resolved and only 0 2'V 
were fouKi to not be work authornied. 

citizens were mucb more lHrei)r 
than non'Ctiizen em(rfoire» 


tnth omt^yere and t 


The ermrs encountered by naniraliacd citizens are due to 
data collection and sharing pmbicms that exi.st between 
the SSi\, the DHS, and the U.S. Dcpartrnciu of State. 
Clucrently, the SSA reiiits on the lUTur.ilized citizen to 
update the SSA records, lliis is es{wciaUy prubleinatic 
for minor children who become citizens due to rhe 
naturalwatioii of their pureiit. or parents. In addition, some 
errors occur because employees fail to update name ciianges 
orotbcT iuforraad.on in the SSA tiatalntse.'f'he (ilAf) 
reported that the USCIS and the SSA are planning various 
iaitiaiivea to help address these weaknesses .and rerince 
delays in the verilkatiou process.^ 
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Concerns of Current Users 


Under :hc new Arisons I w, ail «i7jpk<;-'ers in 
rht.', regavdiew of sise, mesf ast the federal 
govirroinerii’s volimwiry Basic Filoi pro^m lo 
validate the Icga! statiis ofcrapbyecs hired atKr 
De.M!t!bCT31,2007. 

Employers Vklio "kmiwiiigly” hire two imiuitliorized 
aliens in si thix'c year ficriod coiiltl fcane dicir 
iwsinr.ss iieenxes ■pcrniatiently revoked. close 
cxanil.oation ofthc lawinriifates that “knowingly 
eiji[)kiyiug uiisudiwistrj lilieiis’' dwsi not 
necessarily require acmaJ knowledge. 

Mirchcll C. l/sird, Eisq.. Prtsidnu, MCL 
Knrerpricos, i(K., fesrirted or. hehslf ofthe 
Cliainbet lwli;>rK die Hooie Subfomiiiittee oil 
SocsrI .Sec.’.iriry of tlie CoiDniiTree on Ways and 
Meaiisd’ He told Congress that iViaona's new 
lii.w a«ilsi have devasrarlrtg fonscrpienees for his 
eompiny, which owns 24 Buiget King* restaurants 
in the. sr.iTf. He imtictjwtcd hiring ajvproximateiy 
iiQO new workers in 2(X)8 to inainsaiu a workforce 
ofaboiiibOO. At that hiring rate, two bad hires 
over three years would Ive better th.ui a 99.9% 
svicccssfiil hire rate. Howevetr, it would srill expose 
the ci-titiptniy to rlie possibility tjf losing its lie.en.sft, 
wiiieli would itieitti the liisplacetiietil of some 600 
legal .Ariaona workers. 


Mr. Laird testified tliat a\riaoiiaV law svas {uirrafui 
legal acd economic p<jlky for several reasons. First, 
it undermines the federal gtsvemment’s sbifty 
to oversee and enforce nacionsi immigration b.w 
snd leaves Arizona croploycrs feeling uncertain 
about their rcsponsibiilries a.nd iiabiiities under 
immigration law. Second, mandatory and e.ype.lienr 

Despite i sig.nificant investtnenr in training 
for their tanplcwcs to use the Basic Pilot, he 
estiiiaicd that as aiaiiy as 10% of all 1 9 fcrttis will 
have errors upon their ioitisil sisbmissiou to their 
adminisirartve offices. In most cases, the eooi' is 
made by employers while filling our their personal 
iiifbcmatloo and is not tktected by store iiuifiageis. 

Even after receiving a gotKlJ.-? ro work from,, the 
initial response in 14% of the Ba.sic Pilot querier, is 
something other than ''cmploymenr aufhoriReri,'’ 
wltich means the employer must iucur »<ldiii»ii:il 
administrative costs to resolve t:hc matter. MCL 
Fjircrpfises is fortunate to liave the stalFti.' fiejil 
with these issues and allow for redundancy and 
backups R>r smaller Arizona biisineise.s, the 
burdens .ind poumti^ Iw liabUity arc even gn.-atcr. 

Mr. L/alid also cxplaiiiecl bow Arizutiu's f:ew 
itnmigtaiion law can lead to discriminatory hiring 
ptactiMS and lawsuits agiiinnt einphiyeis. At MC.'t... 
Euretpriseb, only 3.2% of Llrurcd States citizens 
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l>.i\T rec«riv{r<l an initiai response other than "wnplovsnent 
airlKni jy.vi.i' compaiwt Mrirh. 7?%cif'rc«i«!ent aliccs. 14e*c,iyse 
af’ttiis discrq.V(ii>cy. jusithfiit alicnv are more etjKmsive nj 
employ. That, ar»d the threat w bu>messc* of losing their 
Hcenses ovnr a had iiire, could increase, the likdihooHof 
hiritig ctreisions being bases! on aj^arance, nationality, or 
iaitgnage skills. 

Finailiy, Mr. .L.aird called for a single, ftxleral workforw 
cnfoteemciH ptdicy that is fast, accurate, and reliable 
iintic.i' re.xV'Wr^tlt.i ■working conweiortf. while not creating 
inc.cnrivfs for ctoploj-ers ro treat applicants imeqiiaily based 
on appc.iiriince. 

Concetrjs with the Music I’ilot ptoj.ram by its tiaers go 
beyond sinali Inisincsscs. Otic inulti biUioii d<4Iac eotnpany. 
which voluntarily chose ri> [MSTicijiate in the program, 
sKplittiis the sigTiilicaut costs that it is expeiieiiciiig ir, 
itnnitmenting the Basic I’ilot projp^am; “[Our] company is 
moving to a web-based .1-9 apjJLciciiMi ciiat Lncotpoiates 
E Verify throtigli a slcuignavcd payroll agent. Project 
iiTiplrmetiTOtixMi is i-,!trrnf.jv»t ami costly to setup a rcJjtist 



Costs of a Mandatory EEVS 

E«t|^c>^re arc r^idred onder IRCA w m?J« a ,';o(xi-foith 

line buc, iicnvever, between, coinplitinc.” v.itd cutonrcmcni:, iuii:! 
die potential increased demands oricnj!<'i.er is vt uiy 
tfthcuwofche Basic Riot o: some sucfcHsm Eh.V^iis 
trsanciarcd — ttinds to p.tsh cmployRrs mrica' iiis'lv tfiw.srd 
becoming ptti-sy euTtinsrs offederJanu suite mti;imTiu.’'.'n 
law. As the mission, creeps towunl orfi r c tKi t ns uiw. 
coa-i to craplwsrs rnyr be seen a* unhindeo mandates that 
reduce rheir cveraU corripetiiivtness. This is rmubicsiaTKt 
utidej good economic co!)diuoa-v,lnil c’speci'aUv so ui light: of 
cuiwiK economic cojiditions. 

Both employers and employees arc burdened by renutive 
non-cor.firmations irrespective of the outcome. B<\musc 
employers arc prohibited fKini taking any iivlTCisc ai:i:ii;'i-.s 
against ivorkecs wbow status is still i.<ciid.iug, t.hcsc 
ciupkiycrs nuiy incur traiaiug and other costs 'vliilc "liey 
wail for a final detcrmifiatio’). In the event that the 
employee is determined to be nor work authorited or 
receives a final non toiifirif.atfon, the investment iti time 
and wages is lost. 


<\lthou^ it is .a violation ofthc aiptement betwettn the 
employer and the fisCend govenuneur to eiflie.i i.tilo: advet'se 
action against a tentaiively nan confinricd eitiploycc by 
limiting that person's diihcfc/rtamijtg or ro uw; the H.-isic 
Pilot as s pcu-screenitig tool. Westat that 

several employers violated t.ltc.sc prohibitions. Some of 


VerDate Nov 24 2008 13:18 Apr 06, 2010 Jkt 055645 PO 00000 Frm 00078 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55520.TXT SJUD1 PsN:CMORC 




75 


VerDate Nov 24 2008 



c i n',v-"i.cU_j raate attempts to ftavjit 

i I til 1 1 tht bii den imposed on the 

t } I iitn^ Jcr J Gnslcoiifiimatipn- 

lion-i fhr jxi Njw.-trvc Oi the emplwee, such ^sions 

tnrcicri sotK workers and often r^ult in real costs 
to -n;>s.- w-ork-ers. Kvenin those mstanccs where the 
\ 1 V. it hii 'e'tcr of the agreement, 

II sr c "UivciKjn-conGrmation 

must often take tune from work, SMnetime? 
wirhiii',1 pv. ro dear sip discrepancies snesriwrthe 
S.-iA o'i :;ie l ist IS ilatahase. or in borb databases. 

in aot'.itK'n.the employee may only leant of a 
wnrative ncm-conlirmaiion trom the employw 
tiiipiovers who use trie l^asK Piior as a pre- 
screeninii too;, or wno improperly dssinu^ the 
einnlovtf- inav'nadvcrteRth'fail to iefonothe 
woikei ut the teiilative uop-conhimarion.This 
ieacis to ar, initoiii*!:;!; finu! non -confirmadon. 

Imirbcimore, Westat reports that 84% of she 
em ployers who used (he BaBic Piii^ spent 
$11)0 or less in initial setup am! 75% said riiat they 
spent ii sitiiilar amonnt atiRuaily toojicrateshe 
systtm. AlxHit 4% ofioiig-term users taie that the? 
Hpenv $5[)f)or more lot startnp, and 11%*aidfhar 
they spent $500 or more innually for i«peniimg 
costs. While these costs are considcraWy below 
the original Basic Pilot program, they nsvcrriiclcss 
average 1125 mr setup and $728 in annual jirogram 
costs,’’ But, the costs for lawyers anti human 
resources (irofessioiml!. ii.rjciilinjj; with tentative 
nonconttrinations ns well as the lotid sochil costs of 
employees who lost their jefe due to their io^Iity 
to correct the error? f>i> time were not considered 
iiyWc-sUt, 


of empkyees expected tu oe^cjccsici; am, uic 
ptofK.raon rtiat would be authoriaed worfccra forced 
into linemDicymenf, the aggit^ts opporrjRnyco.>t 
b about SIO WUion pet ye3L’“ 

Aa»rdmg to Westat, the sysiwn setup and 
masnwnatice costs also vary considerably by 
industry. For ex.itaple.low-wage and low-sJcJl 
industrits, such as acsommodations and food 
services, ir.oirred an average setup cos of $6t. 
Highet-skiUed industries, sucii as aiirJcg. utilities, 
and coosriKtion incurted a setup cost of S4(fi. 
Aver^ annual raainteoanse costs ranged frein 
S144 S'k- emplovers in “orher indiisreies” m §1.71)5 
in public adiniiiisttation and social services- 

<\iso, maintenancs costs were h%hef for employers 
who verified employees at muhipie iocarions than 
for those who verified srt only one loealioit ($1,653 
versus $4W).^ Occe again, the social costs of 
aiifhntiaeti workers frirced into unemployment as .a 


.1 lowevcr, using the gover iimenr’r, Regiii.irnry Impact 
Analysis for the rule mandating tiic use of the Basic 
i’ilol: piograni on mrisv ledptal contractetrs arid 
subcontractors, we can calculate the aciiial ainiuiil 
cost? associated with the fiwred iinetiipJoymcm! 
of iiudiatijwd workers, due to flaws in ilieturreat 
Basic il’iior, if the program was .mandated Wadiy. 
Using the goveniiiieiit s figuirs for the jiumbet 
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rpt !ir tlie:ir ir.arsntfv fn rp-iolve the SSA snd/or fhe 01 IS 
rci-^rcis l•ll^!a;•fc;les are stbstaiitia] and ov-cr-vhelin cbc cos 
It' nc, !i d <■ V\c-ur rco-i't. 


1 

S«rftJp 

costs 

Maint^snee 

Al-anplo^uy j 

. $125 . 

. ..$728. 

< IGO sfripltsyees 

$100. : 

S45S-,,, 

100-250 emoloyees'- 

$138 . 

i^08 : 

251 bOO cmpiDyecs 

SM 

$?27 . 

5D1 - 1,QD0 nmpiOVRftS .' 

SI 51 

$322 

> 1 .000 t'intjioyees 

$151 : 

51,512.... 


id'si.'ii or. siitvirvs coivJaclcd hy Wcstat, the raos! trequenllv 
;in;iirit‘iicii cost areas Jor soup arc tia3tjnz,te2q>haue fees 
tij.t Web access, ,\iid comrener hardware. Operaring costs 
incluiied rhose rel.irod ro training of replaoement staff, 
fin vetilniiEw.'u staflianii coropuiet inaifiieiuince.-'*' 

Th.ese sun'cys are nor able to adequately asies? the real 
COSTS ftv ctri(>l<iver5 who may I** required bylaw to use 
tfa' Babic Pilot, since lire univcise ol’eitiploytrs wbo 
participated in the web ba^ed aurfcy coodneted byAVestat 
was rnaik up only rsf those who wliinreered to participte 
in iwograrii. Such a suil'-selectwl sample ss subject 
to substantial bias and cannot be used to measure the 
c.hai.lcrt'fis to be fared bv fithcr employers who would be 
fbfced TO i.r.e tire Iksic Pilot sywem. 

Iti uddiiiorj. the siutrpk (.>f ainall beancsscs that were 
surveyed deliberately excluded crtipleymcct agcndcs and 
temporary help agenc.ies, a grovip of iisws who comprise 
11. di.'tpropoi'tionarr. shart of all users. Case studies were 
only done with Huploycis who were likely Jo sprA cither 
English or Spanish, rnrthcr, telephone interviews, instead 
Of or.-titc i nterviews, wcic conducted with employers 
locKtcd ill areas ticcnicd by the intervievrer as unsafe.* 
These, case sriidies would thrrcfsvrc erchide bwsincsse.s 
wherein rite prcdomijiiitc Imiguagc used at the busiccss is 
somerhtng other than English or Spanish. 

Comirmnirie.s o.f businesses with hip,h coneenrratioas 
of non Latino, Liiimigrai.it owtieil businesses, such as 
San Ffivnriseo (Asian), Chicago {Eastern European, 

.Asian), New Yoik (Asian, Eastern European, African), 


.Mlrmcatious-at. IPaui (A&icin. AsLuI.auci ,,.1,1... 
nv vc-vd-^r-o Gcrn.' nve^witbtlcB P! i 
ridt-cnc-^ na^ due ro -ev 1 ouci s-iHi n f' 
u 1 p , I , I , i, tens I oi id tie 1 t ’ 

jr,flij«iccd factors. Aisa bv .avoiding oasiricsscs in arcus 
perceiveil to be unsnte. the case studies exc.ialf c roc-c 
businesses where svstem abuses tnav oe arentcsi 

Because the current Basic Piior is weh-ba-ed ano :s rof 
iippa L<l tjv I! t live el"p» I I isn t t I 

svstem. tire transition to the Basic Pilot wil! naiiiiic rnur.s 
ctiiDiOvcrs to incur thousarsAs in extra tschrK'ioirv related 
expenses. (..onsequenTiVithe VVesta? stmiv siinsta it.siiv 
uruJastates lire costs incurred ov iiiany ernplovcrs 
jmpicmcntinE the Basic Pilot. At ?. mmittiutn. '.nc.sc 

• Purchase of computer hardware, luotiiror and 
pcrqtherals such as a printer {S' .OOf') 

• l*urf.hnse of other ele,:.in:.fuc per.ipheiaU.nuch ss a 
•iiodeiu ($1{W)- 

• Purchase of Internet service ansi as.«<>ciatcd monthly 
fees (SofKIperyr). 

• Basic coroputcr traLning, including Ii'.fernet trji.i.iing. 

• Cost to train and rctraari human resources sralT 
rc^xonsiblc for operating the Basic Pil.ot proj;r3m. 

• CcBtto emp]oj«niin resolving tentative non- 
coulirtnfltwtKi. 

Although the popular ccaw.cptiofi sx.isif, that, bininess ir 
’plngged into* tire Intiwiicj, wr txpw.! tluit omny luiinlt 
businesses t^taU' ptofitauly witlioin relying on lJu,' 
luteinet. These include many “cash and ean'f' rcciiii 
vendors and many service providers — espcct.dly tho.se 
who rdy on worrf-of-mixuh busiire.ss (e.g., pl’uiilrein, 
elor.tricinns, roofers. Kindsenpers, and gaideocis}. But loi' 
ihe Huiidawd use of' the Basic Pilot, these businesses would 
notbe ocherwse inciirritig the expense of a rompnrKr .in<l 
Internet service. 

One can expect that some indlieet. opeiiiiingtiists (e.g., 
che cost oftraiiiiugworker.H who arc found not to be work 
a«3thorl7«d) may be n;ducit<.l iihould eioployers be petmitied 
U) use die Ba-sic Pilot to prc-scrccn worice.rs or if the time 
taken to resolve temporary unconlimred ov.ies is ..is.hieeii 

I-fowevcr, even these actions ais not witb.our adtied costs to 
yvoikcrs who arc work- authorized, but <knicd employraon* 
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<.tu« TO errors, and :« < 
wbo rcprrrsent the least piitli oP r 
either essKt, those wt>rker3 wlto ate KSttattvcly rwa - 
eatiftmtcd l«it are aurlwrizeci to w>rk Lithe Unired 
Ststes, many (iS oidwtt) axe rsBiuializeci citizens, lace 
a iJiesiuii^itjor. that they aic ttot aetlwrized tailess 
riicy can (jentonsiratc otherwise, 

This xhilts the btirtktii of the aw fhjm the federal 
government to cither the cmplnyet who mcsi 
wait to Itavc tlie ease resolved or to ihc worker 
who may i.mpropfxly he demied work or must 
rake (he time and ininir the carpensc. of fixing 
an enoi in liie tViieial Jawbase. It also uuts cbe 
fcdcra! govenTment dangcrousiy close to having 
to aiitliovitt! the continued employment wf every 
newiy hiteti worker. 


Scalability 


In May 2008. chc GAO Tcporcccl that there are 
rnai'!', than 61,(.KX) employers paxricipsitiug in the 
Raiiit Pilot pro, gram nationsllvjofwhcim about 


SA handled appreramateiv 98C',iK)0 queries, in. 
sc;il year 2007, this grew iq u-ore thsn 1,800,000 
ueric-s, an increase of 90% in two rears. Shouid 
very employer be required m use the Basic 
'Jot, the systejn will scmiecow have to handic 
I '.imasely 60 raillion new j<A queries.^ 

I his represents ntoie than a 30- fold iaiaeasc 
over fiscal year ^307, According to a Istter sent to 
> iJica^ies by the Cbaimiar. of the House Wap 
iiiid Means Cotmnittse and tfie Ch^rman oftltc 
Subcommittee on Social Securiry, the Eteparn.nenr 
of Homeiand Searrity will have to rs^ster 
a|^>njxituatsly 4,0QQ employers per cfe’ in order to 
CDTcll all empltwers within four ysars. 

Tbe GAO reports according to tlw USCIS, 
a mandaEory EEVS could cost the agency S765 
laUiion fiw fised years 2(XW thxougli 2012 if only 
new hires are queried chiougl! the progratti and 
about $838 raillion for the same four-rear period, 
if new hirw and incumhent workers are queried. 
’J.lte LiSCIS did not break dowu the staB' costs, but, 
carrendy, it employs only 121 srafF nationwide for 
the Basic Pilot. 

Staffit^ v/ould increase ba-sed on a formula that 
addresses mcniEOfing and compliance and status 
vwificariof' needs as the nuatber of employers usi.tig 
the system intTe»s«i. The SSA has escimated that 
ejqjoRsion of a mandator}' Bask Pilot wo'dd cost 
$281 mdiion for JiKsl years 2009 through 20L'> 
and would ."equire a total of 700 new eujploycei; for 
3 total of 2325 addilional workers pet year over the 
same five-year period.^ 

These added bttfoens on the U8Gl.'5 a.ud the 
SSA raises serious questions as w whether the 
matpnal value achieved in denrifying the 5% of 
wotkeis wlw we found to not Ite work, authorized^’ 
is justified as massive retoiirces are dive.ited t:o 
operating and ituiintiiining an EEVIi that all 
cmj^oy^rs must use. While it it arguable that this 
conforms to the core iiussion of the GSCI.S, it is 
less appartmr thar the addcii costs aswariated with. 
Improved employer con^liaiice are amtral to rite 
core mission of rhs SSA. 
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fcsEinicny ov RKKar<l E.^Vysinskcv. Prcaccnt. I\aoonai 
t.ounc:?! oi Sociat Srcunn’Mapageraent Assoaanoas, points 
our tljiir 'll rhe fair ot staHsr^ losses Ji; rhe agency’s field 
ofhcos. t!'.« burden m verifying the work auTlurrlzation 
ot those reamng a notice of tvntati'.'c rKm-conSrtnation 
will increase the funding nets!* for the SSA.'"’ 

Absent any intiease ’ui funding or stafRng, any irauginal 
improwinciit trrihe databases used to dcarmiiie Individuai 
eligibility asvl benelirs may be more than offset in a 
s.ignihcant deterbrarion in bondiciary services. 

itsci'caiicd htinian resotitccs costs borne by the IJSCTS 
and flic SSi\ arc not the ottly cotisequcnec of a Russtyc 
s\:alc-iip of an E.EVS.TijeWesi.atsmdy says that the 
flistribnrion of rhe current set of’ users does nof refierfthe 
iiattDnn). divtiiUiiior. of industries and sues of businesses; 
for Kxnrople, tts«x of tiie JJasiir Pilot are distributed tnore 
hwivily to large employers. In addition, testimony the 
l.i.S, Public Policy Commiftcir of the Association for 
Computing Macliinery notes tlnit MgnificanL arcEiiteciutal 
problems may be exjwctcd as tiic. USCiS and the SSA are 
scalcd-op to meet employer demand. 

Cle.riefa!ly,«rverY .10-fold increase irt scale reiulRs in new, 
and itncspcctcrl architectiiral problems.” In light of the 
fact rh.if *1% of all the basic f’ilor inqtiirtM rar-not he 
iiiimediate.ly verilitid under cuncm liiniteJ use, the possible 
conseqiie nces of a m.andated use by all emjdoyers are 
signiiiciiiit aikl poieuilally devu-statiug. 


a'Vbiisc iuiil ]::n’or 

The Bade Pilot does not resolve all po.ssible areas of Jibtiae 
and «ror. For example, rJie (» AC) l.•!pI!^:iuded ’ui 20l)7 iind 
20C^ t'aitt the Basic Pilot may help to nxlu w’ docurnKiit 
fraud, but it cannot ytt fidly adtircss identity fraud is.sues, 
Identity fraud Occurs when employees present genuine 
documeirts thai liavc been borrowed oi. su>lKii,'''’'nie .Di.lS 
is now testing the use of photo idetitifkation to tcduco the 
!Ualih<»d of irkndt)' fraud, but ever; this (us its limitations 
siocc it assuenes that the photo and other ass<iciat«t 
identificfs ace correct and serure in the central databaw., 
that the photocopies of pidwes used in the mtitcb ant eksir, 
and that employer’s staff in rlie field doing the vcridcarions 
arc properly aaiticd. 

Aecoraey remains a serious prol'lem Tlie -iiSA esiiiniii ps 

of its NumidenCtecorib aintain ieaevuvacies ibaf 
will result in incorrecr feedback. Ciirrenriy, rhe primary 
metia* for correcting these records is svhen the social 
security number holder detects and reports the iivaccuraq’ 
to the SSA. In oddirion, wJnle edit checks and iinprcrvcd 
training insty have reduced input errors by employers, these 
errors cannot be elimifiiired. 

In feet, some “errors’' may iwt be errors .ir alt, bur simply 
dlJletent cultural appiaatbes w tiaitiiiigcc.iuvevitioii'i (e.g., 
the use of bypbenirtion, piacemenr of surnames, alternaiis’e 
spellings, and surn.iroe convemifuts), A;w>, a sigiiiijcnrit 
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'ciadnn of Cotnpatiiu; Machinery provides 
hrekh^r of iiirfalk that may become 
tro E i.slL-soak KtvVS; 

IK ■.iist.iencies ainting wkiciy distrrsuttti 
y-tern- -.vul'. distributed data entiy. 

\ ttiKicncy to place excessive fahh in die 
n:snvort)'ineAS of the tespenses- 

\ kek ufscalohiiity with respect to ever- 
‘Win" ooniious dat^ascs, siiassivc 
nmibcrs of 'itiauthcrizcdtiscrs.and 


lilt. 




s and ac 


• Thcconiplcxityofretp.tkenients imposed by 
added layers of auditii^ and accwincabilirj; 

< ortriWieg to hirtlicc pn^lems with 
.re.sj>c>;l to sysliin secotity and integrity as 
well (is data prr.-aty; 

• 'I'iic complexiry of audit traas and 
r>!'.tific.iriori of access to a'-nfa trails. 

• Proljicras nsKVofited with mission and 
(carurcs entep as fuither applications are 
linked to die origiitally intended mcs. 

• I’lggyhacking by other agencies. 

In la.IiBtlcti'i, the Association of (.loinjuiriog 
Machitit'ty wiinKtl iil' other jxitiriUe abuses Indiid’ing 
piushing iitfitcks whenttn eiiipUtycn rEcelw fraudulent 
c-tnni!s front a scEmingly rclialjlc ami approjatiarc 
sc'iti-;* asking them to verify the. names, social security 
and citlntr [rrsononl infomiation; haddng 
attacks; iind fraud and kleiitity rhel’r committed Iw 
indivitiiuls wiio capcuic the information on 1-9 forms 
fbt input into the I'ijisic. i’iiot.'’' 


Consequences of 
False Responses 

t-icarlv. bot.h cropiovers ana employee? ate 
adverselv af^ioa uv laise neg-acives: responses 
tndicitang mat an inUtv-iOtsal is swit ainJionwsi to 
work in the Ututec. States ana i? later fotinc! to 

wages, icaunng eoipenses. sad the disniptioo 
isspaatcii with hiring anil then fiiutic uuaiilted aiiil 

The employees soffet lost wages, periods of 
unsupported uncmployme.nt (Xc.. they presumably 
are not qualified to collect unemployincai benefits, 
welfese, or any piibllc. workforce assistance), .T.ici 
must carry the burden of correcting die iedciul 
databases vfhile faced with the jHvs'jmpiion th.at 
they ate not legdly in the U.S. 

Tliecotisequencej ofa false positive can Ik.* iocidii''i’s, 
cspixiaUvio ll«Mccircumstar.ta:s where the euiplcwer 
who is acting in ^>od faith is nor gfyxn a safe ha-'bor 
ffom adverse acrion by a government agency. 

This is apparently the case in .Ariawta. The 
practical effect is that there will be some Imgcring 
doubt about the work authoriaaition of every 
eiiipiovee who is futelgn-boin ot who may be 
suspected to be fbieigii-borii (e.g.. the chikiivii of 
foreig-u-botn,). The effect Is that sotcie empkwers 
may Ktdt to protect themselves I'tom prosecution by 
simj^y tefiising anyone who does not fir the picture 
of a native-born American. 


Implications for 
No-Match Letters 




s; 

Ti 


("'mall): flic l.lrp.imocnr of Homeland Scctiiity’is 
vulnerable to tyWr-aitiicks. in a repoi t pfqwied 
by Riinkiitg .Member Tom Davis of the House 
Caminiilet' on DversigUr and ( hwerriinEnr Reform, 
the DUS cariicii a contpotcr sex’urity gtiule of “D^ 
in fiM-iil war 2(K)h. This was op from ait“F"m fisc^ 
yi-ars 2005, 2004 ihkI 2(X1,5. 


1ni'\iigust2007, the DHS issued a niul Rule 
ioRtniairg employers on awp? to rake when 
receiving a.n SSA“fio-maCch’’ Ictw. These letters 
from the SSA notify employers of mismarcites 
between names aral Micial security nmnlit;' ^ 
provided by their employees and tlie itifonnation in 
the SSA's riawbase. 
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In CX'.toU'r 2fXl7, cho f«!cT!d OMirt in the Nonhero 
Disfricr ol' l.'alilin’nii tKnporary restraining 

i.Dilcr and grained a prcJitniaarytriJunctionpievcniing 
fiw: implenienfariian of rhe Snai niic.’ITie cost esrinaares 
a!!S^i:>iiui.rd wilfi dm j)io{*:iwci DO-Tnaicfi nik wcrecuiisirleieij 
n> [ji; !w great to iiii)iJCTMe:il ifsrotigh regulation and ate very 
wiling in ligfjt of tlitlr rclwante to a rrjsuiJatcd EEVS. 

.1.0 Manrh ilWB, the DHS isstied a nippletnentil proposed 
rule ti5 priA'ide adtilrional clarification of its Kinal Kiile.'fbc 
stipplKtnviital .rule iiiteiiiied to luldress cltcee issues set fortli 
by the court; (11 whether .it supplied a rciisoncd anidysis to 
jiisrify' a jy:rceive;t cliange in the depanment’s position— 
“thiit it rji.'-iiiarch Icltci tiiay Ik; siuTteietit. by itself, to 
)Xirat) cmplnyf.ron notiee, and thus impart construaive 
knowledgt, that rnipk’iym*.'! rffereiKivt in the letter may 
.not be wo.rk •siiihotized;'' (2) tiiat it exceeded its authority 
i>v inrer].iit:Titig rftc ivnti-discriinir.atinn provisions of fhft 
.Irnriiigrutwii Rtlonn aistl Control Act of 19S6 (IRCA); 
and. & whether it violated the Kegiilacory nexibillry Act * 


Although it Rppe.ats that on the Kids ofSill-rimc 
employment, this approach gcneiaily will evclude niaiiy 
scnsJl citiployers with a static workfoKe, it iruy very well 
adversely affect Those who employ many part time workers 
(e.g., fast food restaurants) or who have a high turtiovcr 
workforce. In the case oflaa^c employers • for cxairipk. 

.in emidoyer with a workforce of IdXXl — the tiiresiiold i.s 
reached with just 51 workers, a numher tiiat is nrgudbiy 
trivial. In addition, the Dl !S neglpcts to u<.i!e ilni. die SS.A 
issued some 1.7 iiiilliuii no-inauh letters to employers 
because the original leticrs so the ciuployccs had been 
returned, due mnsrly to incorrect hnme lulfirEssrs. 

FinaJJy, the DHS scetas w dis-miss the cost to nrnti! 

That ,Tre requirwi to investigate the .■vratus of its vwiikers 
upon receiving s no-tiiatth letrec, Alrliougii cstiitiatcs of 
the uoauthoTjaed workforce sugw-st dur it ocrnsritutcs 
approximately 5% of the total wxiiklimre,*' the DHS 
cjtimatt*, withtMif data m supficrT riicsc estiniares, 

20% of the individuals identified in no-tnaudi Untet'.i 
ace uiiaathotfecd womts. Using this 20% numlKt, the total 
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■ S l6.aT (or eniptovets with »a,vcr than 10 

• f4.Ui0 Lor srnpiovere wicli at leaiE 10 
0'r.p?ayc<3 but fewer thari 20 smpitq^es- 

• lor thM< ctnploying at least 20 
t j ! >e ric ew'- than 5(1 

• lo: those erapioying at tetSO 
(.tip! tt It! ewe'dBr. 100- 

• * .! 1 . ] 4S for thfx«e cmptoviDg st least 100 
but tewer than SI.Xl. 

• i il AM) for those ctnpbvitig at least SC.K) 

wL-rUers.'’' 

the Dl.IS <!c!D033Cratc5 in its own osts 
lAiovatf per ftrin as the pentemge -sf eunertt no- 
tiiiiteh emp!o)fKs .ii stnned ro beiinantborized 
eii'm.-iK. Isi uiiiltrfoii, wliat makes the daims ii» 
sllinst seem to be at: exercise in hyt'eriwle is that it 
provides calculations (or the ct>sTs per firm where 
no-march cnsplov-ees assumed to be aoauth'Otiscd 
leacli (tO'Ki. Nothing in the Basic l^lot 6xpcrictu» 
biiggests that such ptoportioo'! will he reached. 


under certain conditioas' 

• Arir-ona — all employers. 

• Cuiorado - cinploters with state contracts. 

• state agencies {execudve order). 

• Adinnes-nta — state agencies, contractors 
(teecntive order). 

• Missouri - staR ageiities. 

• Mississippi all ctnpioycrs, passed itt over 

« N.orth Carolina - state ^encies (escc'ith's 

• Oklidioiim — public Cviiployers. cnriirfectovs, 
sidJCOEtractors. 

• ^nsydvania - stMS amcraccors. 

• Utah - public emplryees. 

-Also, Tennessee fwavides a safe hxibor Gk an 
atiployer who oscs the Baric Pilot from an 
allegatioR that it bad kcowingiy or recklcssiy hired 
an uRaathorKed worker. Although the OHS also 


TOTAL COSTS PER FIRM BY EMPLOYMENT SIZE CLASS '' 

srEMSBWBg 


Implications with 
Respect to Pending 
Federal Legislation 

'I'liei-R liitvK been several failed attempts ic 
Cciiigress to rturidaie the use rd £iie Basic Pilot 


lists Arkansas « requiring the use of the Basic 
Pilot, it appears that the empioy'er nuisf certify 
[bn is coiplciyees are xuthurizt.'d. but it does not 
insndace the use the system. 

{'iiiidly, Illinois Uctermined tliat the Baric Pilot 
does not meet a minirmitn threshold for accuracy 
and prohibited empla^rs frooT regisceiing ibr the 
program oatil such rime as the SSA and :hu DH5 
databases are to make a dcieriTrinatioi) on . ')‘)% 
of the tentative non-confirmarion notices hsued 
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>• < > ' ' ) ! V fh r .nKC unless othcnvisc required 
,1 ^ \ lr LtH,'ienHSforce<ililinotstoMispend 
I ji) ; fi 1 1 < ). ■■f rue av. lo tjiaf cxs% a feilerni district 
cour: tiilcri ri.in oidv the Ignited States Congress ran set 
: :c st.iuii.trtl for accuraev and speed. 

1 ! r ■ t noD ■larp'-ODOsais in the 310* Congress, 
wi-ach in oiv; forirt crsiiother addrcscc a mandated 
il' i e,its thfS''KiVh A»t TS^Vh \< n-1 

NhVA. (he irRiVt-'V-ficiicraliy establishes ra.iimnuin 
ncr!oriy:ar.rc suti technoScavstandaras b.’.scc upon the 
Tccominendatio-as ofr.be DirecK>rof the Natrona! instinite 
o: Stfliu'-a'dr rod. iectiaologv iNiJi! i. 

.i ;ic D! fb tnav dec: to ettend tftc rime it takes to establish 
.sut it rrand.uds it. in doing so, it improyc* the acciirain’ of 
ilv; •yrtom. li also lengthens (he time from three clays fo 
.five ii;a > riiat an employer .las to query the EEV'S upon the 



date Ol •’Le Th '■•’Pije t sd ns nett 1 1 , 

re-auested bt'etnniover.s. In confrasr. it exren.'.s ne 
fora hnrJ detetinination ot tue fttirkiaithcMi/aliou o; .i 
new emp- vee a c. iLit c c td.ee 

incurred bvemplovtrs wuo miisr mtimarelv tiiscr.ar.’c :> 
worker *1 s ei i-i d t »• tv k ll> i 1 


TheSAXLAna if -w i f > ' e lU i ti v h 
retjuinna stdjstantive iRipHOvemeiits m its arciutcct'.irc or 
operat ons (-on th.rg ’■hit t-ti" ! K 

inthcSTRIkT: A- vTitue'.fthe tmit t \ t 
Direct i< In dti <n i eq i tes ti i t ^ >S \ 

mendates that every emf^oyer who ettpiovs •rruicouc wirn 
.■nltmatchtd socias secaritvir.fonnanon (up trmn a nijnsmun 
of 11 emmoveessnn more than O.hfoot rhe VV-2 hlmet 
Wtdex une !pi Ucitr.ifo in- o > n ivct 1 i 
must cotTca the misroarc.'icd mionr.aiion inihin !0 woi.r!.-i!ii 
d^-s, Omervnse. dte errwiovee must be teniuriafed. 

[n addition, tlie SAVE Act requires tiwi imy enijiloyse 
wilt) is shown to be eiufJoyed by tiv.ire tliari one emplovEi 
nuisT contact theSSA to s-abmit proof that he ot she is, 
in feet, empiciyed hyeac.h shown (•mpioyyr. One. ifsuif of 
(hiS proposed law is expected to be a aigiiiilcant iiurtease in. 
riic number of eciploycn who are required :o investigate 
mismatches, many being a coateoiiencc of errors in the 
hSAdarathise. A? the D! IS data siKiw-.rlwise costs a.re 
not trivial, especially for snidl employers, Li adtiilitm, the 
proposed law will disproportionately affecc workers who 
hold cbwa more th,\n one job, including (irefighrets anti 
pcUce officere wdso often «.« rlteic d.tys off to moor.light. 

The Conj^essionil Budget Ofsice, in a letter to 
Cotigre.siiian John Conyers, Jt., Chairiiiaii of tlt.c 
Comraictec on the Judiciary, cstimaiwl the fiscal 
consequences of the SAVE Acras lacing; 

• A decline of S'i7,3 billion in lost feder.U revenues 
fiarrhe [wriod 2<K.)9-21)1S, due ro an increase in 
tJie number of uiKuillioriaed workers beii^' paid 
otitadc the rax system. 

• An ineieaae by $30 million for the period 
2009-2018 for the money to be spent on s.tkrics 
for new foderat Judgert 

• An incrc3wi>f<li.vrenori.irys|v.ndingof 
SIOJ biUiem for 2009-2033 and 523.3 billion 
for2009-2013 w handle implcmcucacioii, 
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• An iij.ntraw !T) prualc-r^wtor taandsies 

the Uafusiik'd ^^b^daseuRefosm 
Acr (UMRAj tfirtsholUof $136 reillion in 
at leasr ojie of the 6rst five yxm tfcc SiWT 
Act tnaodafes are in f.ttei'.r.'* 

NEVA d<iesAw;>)r with t lw 1-9 [irocesinniicre.-iresa 
new eleciioiiic veci/itadun tystwn tor cmplciyineat 
within rfirce years ofctuictnient.'* Em]j1nytits 
\»ouli! be required to jwrtkipaTu iu cither the new 
EKVS i>r a volunrary biometric secure sytstem called 
r.lic iiecure Eicaroiiic Employment Verification 
System (SEKVS), NEVA would require encoUoent 
t.liiougli state empl'.^'tiieni veriJication systems that 
rt^ly on an exisrinK national dircctoty of new lares. 


1>c sMe to defermius identUy by using biometrics 
whicb are separate from individually sdentifuiblc 


NEVA al*o provides that the ^-sterns anthoritwid 
meet performance statKirirds eswbiislwd by an 
itMlRpendenr coinmis-sion, NEVA calls foi a fevlew 
and appeal process for fitwl noiv-coiifiiinsiiioiis 
and stipulates that fidlute to ebaljetige a find 
noD-confirmatioc b uot an admissioti that 
the individual is ansuthorized. Finally, NEVA, 
preempt all state sukI local laws with respect to 
the mwdated use of federal craploytncnc 
verification systems. 


WliiJ.c It diaws from vntioa-! federal databases, 
the .utft.vmiaiion conrained on these daudrases .is 
sufficient ntilyrtsfaciibarc the .successful operation 
of EEVS. bEEVS would verify the ideiitily of 
an cn5pla)X'c by iicotssing so-called ‘non wallet" 
identity i.riiormacion t.hronp,h rsiloreal data mining 
i.ii fHiblic.iy ar.iilablc tiiilahases. Kinploycts would 


NEVaV. as proposed, appears to be a fresh attempt 
to move away from the ctirieoi , jcrry -rii^ed 
EEVS by estabjisbiug a single, luittoiial databate 
fet cew hire verifkation that .tddresscs security 
issites and takes s ^'Stemic approach to resolviitg 
ineonsisceueks aicioi^ various federal, danltascs. 
While ic is still susceptible to the llaw.s that arc 
Inherent with any very large dacalni^c, it a 
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I'lrig way rswii-d ad.’irw'iri" scvera- cririca; seciiriry and 
fivil liLiwty issHKj. It alio leqakes tbac some acceprable 

ticrfortiiancc s;in>iirds be established Currently, 
no one Juu cswbbshcd whether the 96% instantaneous 
response rate is siirtieicnt, or whether ir shmtlci he 9?i% or 
even 99 %. 

The aerion establishing a minimum pcrfoiroacec sxandard 
taken by the Stare of liiinois in 20(J7 points direerly to 
•his issue since it is netkv ju 93%. 1 lowevet, as Uie fetltrai 
eoiirr in Illinois riiiffd, only Congress can decide whai this 
stiiiRlard should 


consisrenf and call into question wSietluT any vety large, 
centtal database wiil achieve the desired results. 

TheCKo Iresinifcs response Is intpav.stiisg; it advo-.ntes 
a secure -.«:)£}{ aatborirstion caid viiiu cirries on it all vittil 
jriformatjoo needed to esadlisii the identity of the l>c:irer 
and whether that bcaet is authorised to work in the Uaited 
States. This card is dilTcrcc.r ?han a nariona! ideotiry i.ai'ii 
in that tbf: data on tlic card are not also contained on. a 
aational tiiitabase — all the retjuired itiforinarion is present 
only on the eiird. 


Final Word on 
Structural Flaws 

■A lecein analysis by the Caio Instituee* thallenges the 
furjtiiimental notion that a centrally administered national 
Ml'A'S is able to eliminate all uFisuthncizcd work, much 
less do so vvithout stibstatir.iaUy vidatiug d»c privacy of 
individu.ils, impoKing substantial r.nfnreetncrtt costs on 
mipkiyers, and creating a naliotial iucnCiSeattoii systenu 

Sepatrttiiig the ideologictilly ctiveii views from ks policy 
atKilysis, the Cato Institute and the conceras raised by dte 
Association for Crnripiiting iVliifbhwry sue remarhablj' 


Because the card's use ami tonwtir ace iimired only to 
einpli^tneni aathori-Kition, tbs v.tnl is l«;s likely t.o siiilo)- 
from mJsslrtn creep. While such u card, is still svibjifct i:t> 
sorne fniud aii<J misuse, tlic Cato Institute argues that 
the desired offecta of tc<iue«J unautJtotiaKl work wiil be 
achieved vrithout violating the c.Knl liberties and privacy 
rights of individuals. 

Also, the issue of implementing a workable, cohcrcor, 
ateuraic and iwdoua! EliVS is isiic prt of the larger 
Lssue of immigration reform in this country. Any itew 
cjnjdoyment vetiikarioii syatttti without cotnpa-hensivc 
imreigranon reform may simply oxacerhattr the curn-tjt 
situation by simply p«shi.iig unauihorlml wi,'tkm:s I'ui tlier 
into the underground ccotioiny. 
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;^9. SfeS iD.C. C-ir. 200'>.' !!ir.^:asnn5pfovisi 
L a DHS rule (hut lafnrejwl on sisothpt itg«jir 
sojtocyauAcnwi. 




I? fisiAsp iBe H"S haac Pa:/' c-vshiSitan. 

SeptembCT 200» . VVasw. o. xxa. 

20 

21 The SSANuraidsnt file contaas relevant 
infhrnwtlnii nhom Social Securily iiumber 
iK^ders, inciading Ramc.daw of hirta. and 


• i)HS bsiu Pi^'E-i 


!h- liti Auk I'ihi EixhattiiB. 
•>(<> \V. a p x-.-. 
ers sii-n a wcrooranAiin 
iiy a^rcpcig m a<l1>c?c ro Baiit 


22 £m^fimns EHpUlUy VeBificethn SysrtPii: 
Sf&temeBtJcr £h? Rfu'firJ fhe 
5s Sxiel Staaiiy, Cs-mmifta nts IKiw anJ Means, 
V.S. Hcais sH rU^Bsenuili-ies.hy Sleniit 1.. 
Sehac&r, Asasam- Ia$pcctor Gaical tor .Vudit, 
Offire of flK: InflKcmr (kintal, S.«a! Scrnily 
Admiaiftration, June ?. 21X17. 

25 Finding Wei Bask PiiaiEvaluafhn. 
September 2(107. Wesat, p. xxviii. 


j-imeie II. ScrtiimC -Respoasnsilities 
rile Emplwcr (#6) in the N'lemoramh! 

l.'fidcnit.wdiEV. 


Source: Government Aceoutvalrilirv (Jinev- 
Arlicle 1.1, Seclion C -Rnijxinsibilitiis of 
the Ejupl.wor (#6) in the MemoranifuRi of 


25 SisRmcmbyRivhardMSMna. DirceKif, 
lIwncbiHi Snauuy and Justice Issues, Xl.S. 

General AcctioncsbiBwOfice.iuTetiiiOMiny 
Bcfcre the Subcotnmittfic oa Sod:d S<curicy^ 
Ciimmirree s.n VViij-< and Mean;, CIS. H.uik; of 
Representatives: tiri/katiaa: CAa/leiiges 

Fjsiit IB IntfksHenJiag; v MamhfS’iy 
EK/rkfatm iMifteetisa Spreta. May 6. 2008, p. 4, 

2(> 

27 STatODCOt of MRchell C. Laird, Esq., on behalf 
uftbcU.S. ChanduTotOiniitiMw:, ttqtaniing 
"EmpK’yatsnf Elipbilicy Vsrifkation .Systems 
(EE5^) and the I^tcncial Impacts <>n the Social 
SecBrity.AdminisIwtitrti's ;SSA's) A.hility to 
Serve Reciices, I^)ple with nisal’ilirii:.;, srul 
Worken,” House Subcommiicw; on Social 
Security uf tkv CMUinitn.'e on Way:; aixl Moans, 
2009, a tulLcopynfOic tcsTiaKmv mn 


15 Assessing she .EccTOwif EJferti ;f Ssa/e Lmos 
AMsessinii, tht Empioeniint itf'.fhwifa-ilere 
Umutharvuii H'arim. hrtrr Crelicos, 

December 2(X)7.p, 14. 

16 f<W Naf'/ I'stmiery BmPf'iym O'nimtv. 

452 1'.ltl ftW. M6 (IXC'. Cir. 200(.) (invalidtrittg 
pnivisiora of a DH.Srtdt that infringed on another 
agtiiicy’ssiaiuli.wv aiilluirily); Heea/seAFL CIO, rf 
al. V. Chemjfei 'a!.. D.K. 1.5.5 (N.D. Ciil2n07); 

1 7 SieAFl.- aO. el al. v. CSemff rt .s;.. D.E. 135 
(N.D. Cal. 2007). 
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28 OKiimem $ubmitrtd by rht American Council on 
IntvmatitmaJ IVrsonncl W the Department at HfHtJctiwd 
Security’s Inwrim I'mal Rule pubyshed at 73 Fed. Rt^, 18944 
on OPT Kxwnsjon, June 9, 2008 , p. 4, 

29 IMii. 

30 Uhl 

.3 ! Ffruititgi {sf ibe Bmu Pilot Evabismth September KXJ7, 

Wciirat, p. 104. 

32 Fot 8 detsiled discussion on this issue, see U.S. Chamber 
of Commerce, LIEB DivisUm Comments on Federal 
Acquisition Regulation Case 2CX)7 013, Employment 
EligsbiHcy Verificadon, August 1 1 , 200S; and, U.S. Chamlwtr 
of Commerce. UKiS Division C’ommcnts on Supplemental 
PitiptKcd R«k on Safe-HarlH>r Procedures ftir Empkij'efs 
Who J^civc a No- Match t.cttee,OHSntKkcf No. 
lCEB-2006-0004 0637.i, April 25, 2008, 

33 Fmiiinp of the Web Basif Pilot Evulmuhn^ September 2007, 
Wesm^pp. 104-106. 

34 »..p.l03. 

35 106 . 

36 

37 Staiemem by Richard M. St;ma. Director, Homeland 
Security ami Justice Issues, U S. Gcncnii Accountability 
Office, in Testimony Before the Stibcommittfc on Swial 
Security; Commiiree on Ways and Means, U.S. House of 
Representatives: F.mploymens Vmfieationi Cbalienpi F.xisi in 
JmpierHentmg a Mandamy PJaiTonu Employment Yerlfimon 
vSjrrAfw. May 6, 2008. p. ,3. 

38 Statement of Frederick C. Struckcwald. Assistant Deputy 
Commisrioncr for DisablUty and Income Security' 

Pwgrains, Oflke «f Disability and Income Security 
Pn^graras, Social Security iXdministfaritm at a heating 
nn Employment Eligibitity Veriticatlon Systems (LEVS) 
before ihc Suboommittec on Social Security, U.S. House 
Committee on Ways anil Means, June 7,2007. 

39 Statement 1^ Richard M. Siana. Director, I Itmtehmd 
Security and Justice Issues, U.S. Generjl AcroumahiUtv 
Office, in Testimony Before the Subcommittee on Social 
Socurity, Committee on Ways and Means. U.S, \ Irntw of 
Representatives. Employment Yertjiiotioti: Cbaikngei E.xi\t in 
Impitmeniini a Mandetory EiedronU Employment f’criArt*'£?« 
Syitem. May 6, 2^^, p. 4. 

40 lhid.\ Ina‘‘deurcuUcague'' Ictrer, the I louse Ways ami 
Means Committee estimated rh-vt the href year of HR 4088 
fsee below} will cost II billion. 

41 Uie estimate of 5% is deriTCd from the Westat study, p. tore. 

42 Testimony of Richanl E. Warsinskey, President, National 
Ctiundl of Social Security Management Associations before 
the USl Senate Committee on Firunce. May 23.2(K)7. 


43 TesUmony ofPeterG. Neumann on behalf of the U.S. 
ft>lUy Commiiree of the Assodariim for Computing 
Machinery before the Subcommittee on Social Security, 
US. 1 louse Cymmince on Ways and Means, June 7. 2(307. 

44 Emphymcnl Verijiedtmv Challenges F.xitf In ImplemeHiing 
<t Memdatory Ektironk Verijit/uhn Systems Staremeot 

of Richard M. Stana, Director } loincland Security and 
Justice Issues, jutw 2007.p- 3; and StatemeTit by Richairi 
M, Stana. Dircctof, I lomcbnd Bccuriiv and Justice Issues. 
U-S. General Acc«>uniabs]ity Office, in Testimony Before 
the SubeommjtTcc on Social Security, Commirtcc im Ways 
and Means, U.S. House ofReptest-niatives: Employment 
Verykaihn: ChaUenges F.xht in Implementing n Mandatory 
Eke/eonie V-mpfeyment Vmjie&mn System. Nlay 6, 2008, p. 3. 

45 Testimony of Rrtcr C. Neumann on behalf of the ifS- 
Ptiiiey Committee of the AssiHriatiun fur Computing 
Machinery heiore the Subcommimx: on Social Security, 
U.Su I louse Committee on SVays and Means, June 7, 2007, 

46 Sefe-Hnrbor Pmedurei for Employers Who Recent a Plo~ 
Malth iMttr. Clatijlttttiotn initial Regt/latory Fiexlhility 
tinnlyfis. Department of Homeland SecuriTy. 8 CFRl*art 
274a, ICE 2377-06,DHS Docker No. ACEB-2006-0004, 
pp. 5-6, 

47 Mi/, pp. 35-24. 

48 Immigrants consdiutc 15 6% olThc United States 
vw»rkfora% it is estimated that abuul 1/3 of the Immigrants 
ift the United States are unauthorised. 

49 «i/.p.36. 

50 mt 

.51 Stiurcc: Nafionai Conference of State Ecgblafurcs. 
unpublished working notes, may be higher now. 

52 See UniA'd StaM n. Illinois^ Xix 07- 3261 (C.D. ill, hfarch 
12, 2009). 

53 l.crtcr tti Honorable John Conyers, Jr.>ChairiTiar)» 
Committee on the Judiciuiy', U.S. I loose of Representatives 
from Rcter R. Orwag. Director, Congressitmal Budget 
Office. April 4, 2008, According to the letter mundittcs 

on other units of gcivemmcnt are nix likely to exceed the 
UMlUk threshold of S6B miUkm, 

.54 A detailed analysis by Susan Schoenfcld, Senior I .cgal 
Editor, Society Jbr I lumao Resource Management 
(SHRM),is found inars article published online by 
SJ IRM, The Outlook for Nev) Employment Legislation in 
200ft, March 12, 2008. 

55 See United Stntei’n. IlUmit, Ntv. (17-3261 (C.D. 111., 

March 12,2009). 

56 Fb/ny dmlysh; Eteefro-nh Emplofment EUgihslity Verslkatiw: 
Tmnt Kafka's Sclnthn te Illegal Immigntthn, fim Harper. 
Caro Insticutc, March 2008. 
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Introduction 


Chairman Schumer, Ranking Member Comyn, and Members rjfthe Subcommittee, I am 
Mike Aytes, Acting Deputy Director ot'U.S, Citizensbip smd Immigration Services 
(USCIS). I am gratcfiil for the opportunity to appear before you to discuss our shared 
goal of effective employment eligibility verification. 

The Dopaitmcnt of Homeland Security (DHS) believes E-Vetify is an essential and 
valuable tool for craployets who arc committed to maintaining a legal workforce. E- 
Verify works by addressing illegal immigration from the demand side. Any participating 
company in the United States can access E-Verify through a us«--friendly goveniinent 
website that compares employee information taken from the Employment Eligibility 
Verification Fotm (Form 1-9) with mote than 455 million records in the Social Security 
Administration’s (SSA) database, our partner in the program, anti more than 80 million 
records in DHS iramigration databases. 

The E' Verify Program has grown exponentially in the past several years. Some of this 
increase is due to a growing number of States that have enacted laws requiring all or 
some of the etnployers in their State to use E- Verily'. In addition, more employers arc 
recognizing the value of this straightforward process by which they can assure their 
compliance with the law. As of July 18, over 137,000 employers are enrolled, 
representing over 517,000 locations. An average of 1,000 employers enroll each week 
and participation has more than doubled each fiscal year since 2007. Employer.s have run 
over 6.4 million queries thus far in FY 2009. The volume of queries doubled from FY 
2007 to FY 2008 from 3.27 million to 6.6 million, and in the first quarter of this fiscal 
year, based on an analysis of Bureau of Labor Statistics data, up to 1 4 percent of all 
nonagricultural new hires in the U.S were run though E-Verify. 

Not only docs the E-Verify Program continue to grow, but it also continues to improve. 
The most recent analj'sis of E-Verify by Westat. our independent evaluator, found that 
approximately 96.9 percent of all cases queried through E-Verify were automatically 
verified as work authorized. The 96.9 percent figure is based on statistics from October 
through December 2008 and represents a significant improvement over earlier 
evaluations. In addition, in a recent American Customer Satisfaction Index Survey, the 
E- Verify Program scored 83 out of a possible 100 on the Customer Satisfaction Index- 
well above the latest Federal Government satisfaction inde.x of 69 percent. More than 
half (51 percent) of the respondents self-identified themselves as small business owners 
orcmploycre. 

Of all the cases verified through E-Verify, 3. 1 percent of queries resulted in a mismatch, 
or a Tentative Nonconfirmation (TNC). A TNC is issued when the infonnation queried 
through E-Verify does not match the information in SSA or DHS databases and requires 
further action by employers and then by employees to resolve their cases with SSA or 
DHS, which is a process that wc- in partnership with SSA— continually strive to 
improve. 

Of all queries being run, 0.3 percent are related to new hires who ’were issued a TNC and 
sncccssfrilly contested the case. TTic remaining 2.8 percent of queries were found not 
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work-authorized either because the employee was in tto not work-authorized, chose not 
to contest, did not follow the necessary procedures to successfully contest, or was 
unaware of the TNC or the opportunity to eonltsii because the employer did not follow 
proper procedures. 

The Current E-Verifv System; Past Pfoeram Eahanccmciits 

Under USOS management and in cooperation with SSA, the E- Verify Program 
continues to increase accuracy rates, ensure that E- Verify is fast, easy to use arrrectly. 
and protect employees’ Recent improvements to the E-Verify Program included 

instituting a system change to reduce typographical errors, incotporating a photo 
screening tool tor certain DIIS documents to combat certain instances of document fraud, 
establishing t Monitoring and Compliance Branch to help ensure that employers arc 
using E-Verify correctly, and adding new databases that are automatically chocked by the 
system to further reduce initial mismatches. In addition, the E- VotI'y Program 
established a new process for naturalized U.S. ctiizcn.s to call a USCIS toll-free number 
to address citizenship status mismatches as an alternative to visiting SSA, All these 
efforts were targeted to establish efficient and effective verification. 

E- Veri/jf k an increasingly accurate and efficient procedure to verify employment 
autharitatian. 

In September 2007, the E- Verily Program instituted an additional automatic flag notice 
that allows employers to double-check the data they entered into the system for those 
queries that arc about to result in a mismatch. This has reduced data entry errors and thus 
initial mismatches by approximately 30 percent. 

The 2007 Westat independent evaluation found that many of the employees who are 
found to be work authorized after they contest the TNC were recently naturalized 
citizens. In May 2008, USCIS added an automatic check with USCJS naturalrzaliun data 
to E-Verify before issuing a citizenship-related mismatch, which reduced the number of 
these mismatches by nearly 40 percent. In atUlition, employees who receive a mismatch 
with SSA related to their citizenship status arc now able to contact USCIS via a toll-free 
number to contest the finding, address the discrepancy, and verify their work 
authorization. Over 50 percent of employees who received a TNC for a citizenship 
mismatch since May 2008 have chosen to call USCIS. T his process change has helped to 
reduce walk-ins to SSA field offices for E-Verify citizenship mismatches. Of those 
Individuals who call USCIS to address a mismatch based on citizenship status, over 90 
perecni are succcssfiilly resolved by USCIS as work authorized. USCJS and SSA arc 
also discussing further enhancements, including a direct data share initiative that would 
update SSA’s database with naturalized citizen information. In addition, USICS has 
invested in a dedicated pipeline from E-Verify to SSA to handle increased growth in 
query volume. The development for this pipeline is ongoing and is expected to be 
completed in early FY 10. 

The E-Verify Program also added the Integrated Border Inspection System (IBIS) that 
provides real time arrival and departure information for non-citizens to its databases as of 
May 2008, which is preventing E-Verify mismatches that previously resulted from delays 
in data entry for persons entering the country through ports-of-entry. The addition ofthis 
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intormation into the E-Vcrify system is reducing hundreds ot mismatches that occur for 
newly arriving workers who enter the country legally and start w'orking immediately. 

In December 2008, DHS signed a Memorandum of Ap-eument with the Department of 
State (DOS) to share passport data from the DOS’s records. In February 2009, USCIS 
began inccuporating passport data into E-Verify to help verify citizenship status 
information in the event of a mismatch with SSA for citizens who present a U.S. passport 
during the Fonn 1-9 process. To date, over 5,200 queries that would have received TNCs 
under the previous procedures have been aulomaiically vtanfied as employment 
authoritfsed as a result of this enhancement. 

We continue to work to improve the system vrith the goal of being able to automatically 
verify every work -authorized person accurately and expeditiously, with a minima! 
number of false nonconfirmations. While there is still work to do to achieve this goal, we 
continue to make improvements and are committed to Rirthcr investments to increase 
further the system’s accuracy rate. Of course, non work -authorized persons will continue 
to receive non-confirmations, which demonstrates that the system is working as intended. 

If'e beliem E-Verify e»Htmues to grow in efficiency and ease of use for employers, and 
we contmmlfy strive to understand the needs of our stakeholders. 

The E-Verify program is routinely res'iewcd by an independent evaluator in an effort to 
better respond to the needs of stakeholders and ensure ongoing impiuvemeni. We 
anticipate that the next independent evaluation will be submitted to USCIS by the end of 
this calendar year. According to the 2007 independent Wesfat evaluation of E-Verify, 
“[ni]ost employers found the Web Basic Pilot (E-Verify) to be an effective and reliable 
tool for employracnt verification’' and 96 percent strongly disagreed that F-Verify was a 
burden. 

Ultimately, E-Verify's continuing succe.ss relies not only on increasing its automatic 
verification rate, but also on increased awareness and public use of the program as well as 
more education of U.S. citizens and work-authorized immigrants about their rights when 
using the system. In an effort to better understand the needs of those employers using the 
program, USClS substantially increased customer service and outreach staff over the past 
two years to ensure that questions and issues arc addressed quickly and professionally. 

In FY 2008, we launched an outreach campaign aimed at educating employers about their 
responsibilities in using E- Verify. In addition to conducting hundreds of presentations, 
demortstrations, and webinars, wc also held informational seminars for the public in 
Arizona, Georgia, Mississippi, and the metropolitan D.C. area, and conducted 239 
outreach events in 24 states. E-Verify also has a toll-free informational call center that 
handles approximately 2.000 calls per week. 

The program launched radio, print, billboard, and internet advertisements aimed at 
increasing awareness about E-Verify. In addition, USCIS is collaborating with the Small 
Business Administration (SBA> to include E- Verify information on SBA’s website and to 
identify additional ways E-Verify information can be incorporated into SBA program 
activities, USCIS has also collaborated with the Office of Special Counsel for 
Immigration-Related Unfair Employment Practices in the Civil Rights Division of the 
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Department of lusticc to develop guidance for employers about how to avoid 
discrimination when using E-Verify, I'his guidance is available on the website of the 
Office ofSpccial Counsel and, with USCIS’ assistance, has been translated into nine 
foreign languages {Chinese, IJaitian Creole. French, Japanese, Korean. Tagalog, 
Vietnamese, Russiart, and Spanish). 

Employees are also key stakeholders of F.-Verify. I iSCiS has bilingual English and 
Spanish advertising and has online materials in eight foreign languages (Chinese, Haitian 
Creole, Frendi, Korean, Tagalog, Vietnamese, Russian, and Spanish) to inform 
employees of their rights. The E- Verify Program has collaborated with the DHS Office 
for Civil Rights and Civil Liberties to prepare bilingual English and Spanish videos for 
employers and employees to teach them about E- Verify and their ri^ts, roles, and 
responsibilities. 

Through monitorbig amd compliauee, the E- Verify Program is committed to 
malutuMng the integriQ' of ike autharhation system and effectively detecting md 
preventing dmerimmution and misuse. 

A successful and effective electronic cmployraent authorization verification program is 
critical to ensuring that employers have the necessary tools to ensure their work force is 
authorized to work in the United States. However, to be effective, the program must also 
Ineiude robust tools to detect and deter employer and employee fraud and misuse. 

USCIS first contracted for an independent review of E-Verify in June 1998 with the 
initial evaluation of the program published on January 29, 2002 by Temple University 
and Westat. USClS has continued this process to ensure third-party review of ongoing 
operations as well as evaluation of new capabilities and improvements. 

The 2007 independent Westat evaluation found “substantial” employer non-eompHance 
with program rules. While the evaluation found that employer compliance with program 
procedures is improving, it also identified methods by which some E-Verify employers 
may be using the program incorrectly. Failure to follow E-Verify procedures can 
potentially result in discrimination and can lead to job loss for U.S, citizens and work 
authorized immigrants and could ultimately reduce the effectiveness of the program, 
USCIS is dedicated to reducing E-Verify misuse through employer training, educational 
outreach, print and electronic resources, and our monitoring and compliance program. 
Indeed, we believe that a strong monitoring and compliance program is essential to the 
success and acceptance of the system. 

USCIS established a Monitoring and Compliance Branch dedicated to monitoring 
E-Verify use and providing compliance assistance. The Monitoring and Compliance 
Branch aims to detect and deter system misuse; prevent the fraudulent use of counterfeit 
documents; safeguard personally identifiable information; and refer instances of fraud, 
discrimination, misuse and illegal or unauthorized use of the system to enforcement 
authorities. The Branch has begun systematically reviewing E- Verify transaction data to 
detect and deter employer misuse, fraud and discriminatory practices, and offers 
compliance assistance to help employers use the system correctly. This approach is 
supported by the Case Tracking and Management System (CTMS), which was launched 
on June 22. 2009. The E-Verify Program has instituted procedures to refer eases of non- 
compliance to Immigration and Customs Enforcement (ICE) and instances of potential 
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disciiminalion under the anti-discrimination provision of the Immigration and Mationality 
Act to the Office of Special Counsel for Immigration-Related Unfair Employment 
Practices, in December 2008, USCIS signed a Memorandum of Agreement with ICF. 
establishing guidelines for referrals and sharing of information. liSClS and the Office of 
Special Counsel have established mechanisms for thccross-rcfcrral of matters and the 
sharing of E-Verify infotmation, and they are working to memorialize these procedures 
in an agreement. 

lo safeguard employee privacy, the E-Verify Program has established an internal Privacy 
Branch to ensure that program policies, practices, and procedures comply with the 
Privacy Act: promote transparency within the program; and to conduct Privacy Threshold 
Analyses (PTAs), Privacy Impact Assessments (PI As), and develop System of Records 
Notices (SORNs) for system and programmatic enhancements. The Priv'acy Branch's 
mission is to protect employees’ civil rights and personal information. 

in odJition to detecting fraud that oeeurs when workers provide eomterfeit daenments 
eontaming infarmatim about nanexhteat persons, E-Verify prevents certain types of 
identity fraud from passing successfully through E-Verify. 

Some noncitizens without work authorization use stolen identities to obtain employment. 
To help address this problero, the E-Verify Program introduced a photograph screening 
capability into the verification process in September 2007. The tool allows a 
participating employer to check the photos on Employment Authorization Documents 
(BAD) or Permanent Resident Cards (green cards) against images stored in UisCIS 
databases, thus allowing employers to detemiine if the document presented by the 
employee as a DHS document is a complete fabrication or ha,s been subject to photo- 
substitution. Through use of the photo tool, hundreds of cases of document and identity 
fraud have been identified, and unauthorized workers have been prevented from illegally 
obtaining employment. 

llpcomine Enhancements to E-Verifv; Fiscal Year 2010 

USCIS continues to improve the system’s automatic confirmation rate by incorporating 
additional data sources into E-Verify. Other key efforts include a-ssisting omployons in 
using the program correctly, continuing to conduct outreach focusing cm employee a,s 
well as employer stakeholder groups, and expanding relationships with all stakeholders in 
an effort U» further improve the program. 

The E-Ver^y Program will continue to add new data sources to the mtlomated initial 
check to reduce the number of mismatches issued by the system. 

In fiscal year 2010, USCtS plans to improve the system’.s ability to automatically verify 
international students and exchange visitors through the incorporation of ICE's Student 
and Exchange Visitors Information System (SEVIS) data. By incorporating SEVIS 
nonimmigrant student visa data into the automatic initial E-Verify check, the number of 
students and exchange visitors who receive initial mismatches and then have to contest 
the initial result should be reduced. In FY2010, ICE will be launching a new version of 
SEVIS - SEVIS II - which will include employment eligibility information that E-Vetify 
will be able to access electronically. Currently, the SEVIS database is checked manually 
by immigration status verifiere after an initial mismatch is issued. 
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The E-Verify Prop'am also plans to provide automated system updates for any new hire 
with Temporary Protected Status (TPS) who has an expired EAD but who is within an 
auto-extension time period. This system enhancement will decrease the number of T1>S 
recipients who receive an initial mismatch or TNC. 

Additionally. E-V4arify ojniinues to develop other ways to reduce the munber of initial 
mismatches and improve system performance by analyzing system data. Une such effort 
will improve the date of birth entry field to avoid data entry errors such as reversing the 
day and month as i.s the practice in many countries outside of the United States. This 
mismatch reduction initiative includes improving the data-matching algorithm and 
improving usability to reduce data entry errors. 

Tke E- Verify Emgmm witt emtinue tit combat identity fraud md expand th e photo 
xcreenmg tool 

USClS is working to expand the types of documents available to the E-Verily system to 
provide photo confirmation. Currently, only DHS-issued identity documents arc 
displayed in the photo tool, but the E- Verify Program is actively seeking to expand the 
types of photos available in this functionality. This would prevent one po.ssiMe avenue of 
identity theft cunently used to “game" the system. This effort will be combined with a 
reduction in the number of documents acceptable for form l-‘J purposes, such as those 
listed in the Interim Final Rule, which became effective on April 3, 2009. 

USClS is also assessing the feasibility of a state-based department of motor vehicle.s 
(DMV) data exchange that would incorporate driver's license photos into the photo tool. 
This would represent a significant enhancement to the system, since nesv hires most often 
present a driver’s license for Form 1-9 puiposes. To date, no state has yet agreed to add 
its driver’s license data to the photo tool. If launched, this functionality would be 
available to any state that chcxises to participate. 

USClS Is aware that identity fraud is a serious concern in the U.S. and is especially 
Concerned with how this practice affects E-Verify. While USClS cannot detect ail forms 
of identity fraud used by an employee who is run through E-Verify, we arc working to 
find ways to detect and deter fraud to the extent possible. Incorporating driver's license 
information and photos would strongly support this effort. Further, USCIS is in the final 
stages of developing an initiative that would enable individuals who are victims of 
identity theft and who have filed both a police report and a Tcpnrt with the Federal Trade 
Commission (FTC) to choose to “lock" and “unlock" their records in E-Verify. 

Tke E-Verify Program will continue to implement enhancemeitm to improve mability 
and program efficiency. 

USCIS is evaluating the E-Verify registration process and is currently c.Kamining the best 
ways to validate the legitimacy of employers using thy system, the individual registrants 
signing up to use the system, and those using the system after the enrollment phase. 
Improving the registration portion of the E-Verify Program will help ensure that E- Verify 
has accurate and complete infonnation on those employers using the program. 

The E- Verify Program is also working to provide an electronic Form 1-9. The first phase 
of this enhancement includes developing a stand-alone Form 1-9 in portable foratai that 
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will allow employers to electronically create, sign, and store the completed fomis. In a 
future enhancement, the electronic Fom 1*9 will pre-fill the fields in E- Verify, 
eliminating the need for employers to input the data into the system alter it was already 
recorded on the Form 1-9. Onec available, this function will decrease workload on 
cmploj'ers and should help reduce employer input errors. 

Conclusion 

The E-Verify Program has made great strides in becoming a fast easy, and more accurate 
tool to help employers maintain a legal workforce and comply with immigration law. 

ITic Administration is dedicated to continuing to make improvements to address issues 
such as usability, fraud, discrimination, and to further improve the system’s automatic 
veri fication rate. On balance, E- Verify will continue to be a key element of our Nation’s 
ability to safeguard U.S. jobs for citizens and authorized workers by combating illegal 
immigration. 

Thank you for the opportunity to testify before the Subcommittee and we appreciate your 
continued support of the E-Verify Program, 


- USCIS - 
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Chairman Schuraer, Ranking Member Comyn and Subcommittee Members, on behalf of 
the American Civil Liberties Union ('‘ACLU”), America’s oldest and largest civil liberties 
orgattizaiimi, and its more than half a niilliott members and 53 affiliates across the country, we 
arc pleased to submit this testimony. The ACLU writes to oppose any legislative proposal that 
would impose a mandatory electronic employment eligibility verificatinn prc-screoiiing system 
or biometric based National identity system on America’s workforce. 

Under any name, the original Basic Pitot Emptoyraent Verification System (also known 
as H- Verily ) or another mandatory employment eligibility prc-scrcening system would impo.sc 
unacceptable burdens on Anturica's workers, businesses and society at large without resolving 
Antcrica’s undocumented immigration dilemma. The costs associated with this program cannot 
be denied and cannot be overstated; any benefits arc speculative, at best. Additionally in recent 
weeks, Mr, Chairman, you have described the need for a biometric based identity system. We 
would be remiss it' we did not make immediately clear our opposition to this idea. We believe it 
would create a national identification system with all the accompanying privacy, civil liberties 
and cost issues associated with such a system. 

This testimony is divided into two pans. The first is a dcseriplion of the well known 
existing problems with H-Verify and the second describes the myriad problems of a biometric 
National ID system including efficacy, cost, administrative burden and privacy. 


Electronic Employment Veriflcatlcn 

The ACLU opposes a manditory lilcctronic Employment Verification System for live 
reasons: 

(i) it poses unacceptable threats to American workers' privacy rights; 

(ii) well-documented data error rates in both Social Security Administration 
(“SSA”) and Department of Honteland Security (“DHS’^ files concerning 
work-eligible U.S. citiltens. lawful permanent residents, and visa holders will 
wrongly delay the start of employment or block the abitity to work altogether 
for lawful American workers; 

(iii) lack of sufficient due process procedures for workers injured by such data 
errors; 

(iv) tmth SSA and DHS are unprepared and ill-equipped to Implement such a 
system and doing so would lead to the failure of SSA to continue to fulfill its 
primary obligations to the nation's retirees and disabled individuals; and 

(v) as the Westat report highlights, tve can expect rampant employer misuse in 
both accidental and calculated ways. 
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I, Mandating £i€ctronk Employment EfigllsUity Verification Poses Unacceptable 

Threats to Amerkan Workers’ Privacy Rights 

A natioji wide mandatory electronic employment vcrifieatioti system (EEVS) would he 
one of the largest and most widely accessible databases ever created in the L'S- Its size and 
openness would be an irresistible target for identity theft and almost inevitably lead to major data 
breaches. Additionally, because the ,sy.stctti would cover each of us (and be stored in a 
searchable forraal) it could lead to further widespread surveillance of Anicricans by the 
intelligence community, law enforcement and private patties. Existing legislative solutions fail 
to fully address these problems and leave Americans’ privacy itt jeopardy. 

K- Verity currently contains an enormous amount of person ittformation including names, 
photos (in some eases), social security numbers, phone numbers, email addtc.sscs, workers' 
employer and industry, and immigration information like country ofbirth. It contains links to 
other databases such as the Customs and Border Patrol [ ijCS database (a vast repository of 
Americans’ travel history) and lltc Citizen and Immigration Service BSS database (all 
immigratian fingerprint information from US VISIT and other sources),' 

The data in E- Verify, especially i f combined with other databases, would be a goldmine 
for intelligence agencies, law enforcement, licensing boards, and anyone who wattled to spy on 
American workers. Because of its scope it would likely form the backbone for surveillance 
profiles of every American. It could he easily combined with other data such as travel, finaneial, 
or communication information. ’Undesirable’ behaviors - from unpopular speech to gun 
ownership to paying for items with cash - could be tracked and investigated. Some of these 
databases linked to E-Verify arc already data mined. For example, the TE.CS database uses the 
Automated Targeting System (ATS) to search for suspicious travel paltcm-s. Such data mining 
could unly be cnltanccd by the inclusion of E- Verify information. 

Without proper checks, American workers would be involuntarily signing up for never 
ending digital surveillance every time they apply for a job. The best solutitm is to limit the 
retention period for data in the system to three to six months, unless it is retained as part of an 
ongoing compliance investigation or as part of an effort to cure a non-confirmation. This is a 
reasonable data limit for informatton that is necessary for the one time purpose of verifying 
employment. By comparison information in the Natinnal Directory of New Hires, which is used 
on an ongoing basis to allow states to enforce child support obligations, is deleted after cither 12 
or 24 months? The current rclcniion period for E- Verify (set by regulation) is an astonishing 10 
years; deadbeat dads have better privacy than .American workers. 

Itiforrnation in any employment verification system must also be strictly controlled. It 
should only be used to veri fy employment or to monitor for employment related fraud. There 
should bo no other federal, slate, or private purpose. Data should also be bound by strict privacy 
rules, such as those that protect Census data, l,f U.S.C. §9. which sharply limit both the 
disclosure and use of that information. 


’ 71 F«l. Reg. JS449. 

"The (lata retcBiion limtolioii fonhe Niiiional Directory of Sew Hires r govctnetl by 42 U.S.C, §653 (i). 
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Additionally, the system must attempt to guard against data breaches and attach for 
identity thieves. Since the first data breach nottikation law went into cfTcci in California at the 
beginning of 2004 we know that more than 260 million records have been hacked, lost or 
disclosed improperly.' In 2007, it was reported that the FBI investigated a lechnnlogy firm with 
a $ 1 .7 billion Dl IS contact after it failed to detect “cyber break-ins” traced to a C.’htoosc-languagc 
website/ The tes of this information eomribuies to identity theft and a constant erosion of 
Atneriuims’ privacy and sense of security. A con^prcltciisivc employment verification system 
will contain the records of more than 150 million American woriccis. It will be accessible by 
millions of employers, federal employees, and others. There is absolutely no question that an 
cn^loymcnt verification system will be broached. The question is simply how bad the breach 
will be and how much harm it will cause. Limiting the duration that information is held in the 
system will help limit the amount of personal information that will be lost or stolen. 


II. Data Errors Will Injure Lawful Workers by Delaying Start Dates or Denying Them 

Work Opportunities 

As the Subcommittee well knows, recent government reports acknowledge that huge 
numbers of SSA and DHS files contain erroneous data that would cause •Tentative non- 
confimiation" of otherwise work-eligible employees and, in some eases, denial of their right to 
work altogether. USCIS states that 3.87% of workers receive a tentative noneonfirmation from 
the E-Verify sy.stcm and only .37% arc able to resolve the issue. It is likely that in many of these 
eases workers arc able to work lawfully but simply don't have the time or don’t know they have 
the right to contest their determination and seek different employment. That won’t be possible 
under mandatory system. 

The Social Security Administration also reports that approximately 1 7.8 million of its 
files contain erroneous data, 12.7 million ol which concent U.S. citizens. T he SSA's Office of 
Inspector General reports that ihc Social Security database has a 4. 1 percent error rate. Even 
cutting this data error rate by 90% would leave approximately 1 .78 mill ion workers -more than 
1.2 million of whom will be U,S, citizens - at the mercy of a system that provide,s no adequate 
due process for challenging and correcting crroneotis data. 

The causes of these data errors arc similarly well known. First, legacy files produced on 
paper before the onset of the information age contained numerous inconsistencies or may have 
been lost or never updated. Second, women or men who changed their names at marriage, 
divorce or re-marriage may have inconsistent files or may never have informed either SSA or 
DHS of name changes, I'hird, simple key stroke errors contribute to the volume of erroncou-s 
data. Fourth, individuals with naming conventions that differ from those in the Western world 
may have had their names anglicized, transcribed improperly or inverted. Fifth, individuals with 
common names may have had their files wrongly eonllated or merged with others sharing the 


' Privacy Rights Clearinghouse Chronology DfDam Breaches, 
h'jp' .li i. t»?y . 

’ FJkn NakJk^ihittfa and Brian Krcbi^. Oiftii'tnior BhmcJ in fkitn BnnkheK, Wr\SHtN<noN Pos’f . Scpi. 24. 
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same or Mmilar name. Sixlh, systems designed Cor one agency data function may not be readily 
adapted to sharing information with other systems designed to rapidly review and interpret work 
eligibility, thus leaving an incomplete data set to evaluate a prospective employee's eligibility or 
to clarify or resolve confused or etroticotis data. 

All of these problems make implcmematkin of such a mandatory pre-screening system 
difficult, if not imposisiblc. Congress should not mandate such a system unless and until these 
databases and the files they contain arc substantially improved. A first step, however, to aid both 
SSA and OHS in carrying out ihoir disparate but primary missions - other than employment 
eligibility prescreening — would be for Congress to mandate that both agencies systematically 
audit and review their files' data quality w eliminate errors. Only after such a systematic “scrub " 
to improve data is completed .should Congress even consider mandating use of these files to pre- 
screen worker eligibility. 


HI. Pending Legislalive Proposals Lack Meaningful Due Process Protections for i,awful 

Workers Injured by Data Errors 

Workers injured by data errors will need a means of quickly and permanent ty resolving 
data errors so they do not become presumptively unemployable. Congress must prevent the 
creation of a new employment blacklist ■ the ACLU foresees a “No- Work List'* - that will 
consist of wonid-bc employees who arc blocked from working because of data errors and 
government rod tape, 

Vo resolve data errors. Congress must prevent the enactment of a mandatory pre- 
screening system unless it has meaningful due process provisions. Such procedures should 
mirror the Fair Information Practices that undergird the Privacy Act of 1 974, 5 U.S.C, §§ 552, ct 
scq. and control how the goveniment should handle data it collects about the public, Therefore, 
Congress should block any legislation unless it mandates that; 

(1 1 the systems and databases used to collect and disseminate information about 
those attempting to work be publicly disclosed so that workers and 
employers are aware of them; 

<ii) iofarmation collected by both government agencies and employers that is 
gathered for one purpose shall not be used for another purpose without 
individuals' consent^ 

(iii} workers can access information held about them in a timely fashion and 
without petitioning the government for access; 

(iv) workers may correct, amend, improve or clarify inforuiation held about 
them by both the government and employers; 

(v) informatloit about employees be kept relevant, accurate, and up to date; and 
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(vl) information is protected against unauthorized losses such as data breaches or 
identity theft, 

Oiven (he inordinately high database ettwr rales described above, k is further incumbem 
upon Congress to prevent the impositfon of a mandatory system that fails to provide workers 
with a fair and jusi set of administrative and judicial procedures to resolve data errors promptly 
and efficiently. True due process would require the creation ol'a sy.sicm to expedite workers' 
inquiries at both agencies, in addition to the existing opportunity - too often not communicated 
to employees wrongly tentatively non-confirmed according to DHS’ Westat report to .submit 
additional information to SSA and DHS.’ In demanding duo procc.ss for workers in such a 
system, any worker tvho challenges erroneous government data deserves a presumption of work 
eligibility. No undocumented worker would intcniionally undertake the bureaucratic nightmare 
of dealing with at least two federal agcncks and lighting the U.S. government through separate 
administrative and judicial procedures. 

True due process requires congressional establishment of open, accessible, cfllcicnt, and 
quick administrative procedures so as to get any aggrieved worker back to work and so as not to 
deprive an employer of its chosen employee. First, Congress must ensure that SSA and DHS 
hire and train sufficient staff to handle the millions of additional inquiric.s they will surely 
receive as workers try to resolve data errors, t hose new government employees will be needed 
for the substantial increase in the manual verification workload, each verification often taking 
more than two weeks to complete. Thus, the ACt.C urges the creation and fiill-staffing of 2d- 
hour help lines at SSA and Di IS, Second, when data provided by a worker conflicts with 
govemment files, the aggrieved worker must be provided a right to a quick, efficient, and fair 
review before an administrative law judge. Third, costs should be home by the government for 
each such pnyecdurc .so as to minimize injury to the worker. Fourth, the administrative law 
judge, or Ollier arbiter, should be able to order the government to correct and supplement the 
government records at issue. Fifth, government employees should be required to correct data 
errors expeditiously. Sixth, the administrative law judge must be empowered to order the 
government to reimburse the worker’s costs and to reimburse for lost wages plus interest. We 
would urge a strict liability standard so as to encourage the government to improve its data 
quality. 


Iflhe administrative process fails to resolve data discrepancies, then due process requires 
the right to a judicial process. Because of the costs of bringing suit, including filing fees, 
retaining counsel, obtaining documents, finding and presenting witnesses, and hiring experts, the 
government must bear the burden of any judicial process. What undocumented worker would 
contest a tentative non-confirmation before a federal judge - toward what end? Congies-s .should 
place the icgal burden on the government's shoulders to demonstrate a worker’s ineligibility 
rather than forcing (be worker to prove his or her eligibility. The Fcdcnii Tort Claims Act does 
not provide an adequate procedure or remedy for the hundreds of thousands who would surely be 
aggrieved by the imposilion of a mandatory procedure. The U.S. Court of Claims reported an 
extensive backlog of eases and requires a worker to exhaust a six-month long waiting period 
before filing suit. During that entire period of a Federal Tort Claims Act administrative 
procedure, plus the pendency of the lawsuit, the worker wouM be barred from working. 


’M. 
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Ilus, Congress must mandate an expedited federal court procedure, and judges should be 
empowered lo order the government to eorncel any erroneous fi Ics and to reimburse a worker for 
costs and fees for bringing suit, including attorney’s fees. Furthermore, federal judges should be 
required to order agencies to reimburse a tvorkcr for any lost wagc.s and Itrst opportunity costs, 
plus interest. The legal standard should be one of strict liability, so that any govcmmeni error 
leads to redress thal makes lire injured worker whole. Any lesser legal siatidard, such as 
negligence or recklessness, will fail to (i) assist the aggrieved worker and his or her family; and 
(ii) encourage the agencies to improve data quality so as to reduce the harm from such a system 
going forward. 


V. flovernmenf Agencies are Unprepared to tmplentent a Mandatory Employment 

Eligibility Prescreening System 

As recent government reports evaluating H-Verify have made clear, both SSA and Di IS 
arc woefully unprepared to implement a mandatory employment eligibility prc-scrccning system. 
In order to implement such a system, both agencies would need to hire hundreds of new, ftill- 
limi; employes and train staff at every SSA field office, 01 IS has an cnomtous backlog of 
unanswered Krecriom of Information Act requests from lawful immigrant seeking their 
iinmigiation files. Those filc.s, many of which are decades old. arc the original .source of 
numorou.H data erroni. [f DHS cannot respond to the pending information requests in a timely 
fashion now. hqw much worse will the problem be when lawful immigrants, including 
naturalized citizens, tawtiil permanent residents, and visa holders need the documunts 
immediately to start their next jobs? Consequently, DHS must hire hundreds more employees to 
respond to thc.se FOIAs. 

Businesses seeking to comply with any newly imposed system will also strain these 
government agencies. Additional problems can be anticipated in attempting to respond to 
employers' requests and in establishing connectivity for businesses that arc located in remote 
locations or thal do not have ready access to phones or the internet at the worksite. These agency 
deficiencies will surely wreak havoc on independent contractors and the spot labor market for 
shoit-lcrm employment. 

If history is our guide, agency officials will be unable to scale up the existing software 
platform for t- Verify to respond to the enormous task of verifying the entire national workforce 
and all the nation's employers. U makes little sense to adopt a system that is predestined to 
wreak havoc within these agencies, not to mention the lives of the thousands of Americans 
wrongfully impacted. 


VI. Employers Will Misuse a Mandatory Employment Eligibility Prescreening System 

Employers have misused and will continue to misuse any mandatory employment 
eligibility verification system resulting in discrimination and anti-worker behavior. From the 
inception of E- Verify, the U.S. Oovemment Accountability Office and DHS studies have 
doeumcnicd various types of rnisusc. Some employers have even sclf-reponcd that they screen 
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out workers with ‘lorcign" surnames or fail to exptam tentative non-confirmations to empioyaos. 
Other employers have self-reported that they hove punished employees with tentative non- 
conftrmatiom by withholding wages and assignments during the period until any discrepancy is 
resolved. 

If Congress imposes a mandatory system, it will also need to create effbcl ivc cnibrccmcnt 
mechanisms that prevent the .system from being a tool for discrimiiial btr in hiring. 15ach 
discrtminatoi^' actions will be difficult to prevent and even more difficult to eonrect. Congress 
should ask; how will the government educate employers and prevent misuse of E-Veri fy or any 
similar system? 


BfameMe 

In addition to the problems described above with EEVS, any system which utilizes a 
biometric nwdcl (either as part of an ID card or stored database) for verifying identity is going to 
run into additional privacy problems as well as a number of other complex practical and security 
problems. These problems will likely keep it from acting as an cficcttve verification system. 

The ACl-U believes that a biometric national identification system should be rejected for 
the following reasons: 

I. It runs contrary to American cultural values 

ii. it will be hugely expensive and create a new federal bureaucracy 

in. it will not prevent unauthorized employment 

tv. it will trample Americans' privacy and civil liberties 

i. A Biometric National ID System Runs Contrary to Americans' Cultural Values 

As an initial matter it is critical to undcraland the vast scope of a biometric system. Any 
biometric system would require the fingerprinting (or collection of some other biometric) 
of the entire working population of the US. Americans will have to be treated like criminals 
and suspects in order to work. This process (as dc,scribcd below) will he far from painless, it 
will involve long lines, gathering identity documents, and considerable confusion and mistake. 
Any biometric system that goes beyond photographing individuals will face enormous cultural 
stigma. Not only will this create substantia! backlash against the government but also against 
immigrants (and those who appear to be foreign) who “created” this problem. 

This proposal is certain to be enormously controversial and poses a significant threat to 
the passage of any Icguslation to which it is attached, including Comprehensive Immigration 
Reform. 

ii. A Biometric .National ID System Will be Hugely Expensive and Create a New 
federal Bureaucracy 
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Tlic key to a biometric system is the verification of the individual. In other words, an 
individual must visit a government agency and must present documents such as a birth certificate 
or other photo I!) t!iat prove his or her identity. The person is then fiagerprimed (or linked to 
some other biometric) and that print is placed in a database. It may also be placed on an 
identification card. This process would create a quintessential National ID system because it 
would be nat ional, would identity everyone and would be necessary to obtain a bonorit (in this 
ease the right to work). 

The closest current analogy to this sy-sicm is a trip to the Department of Motor Vehicles 
to obtain a drivers’ license. The federalizing of that system (without the addition of a new 
biometric) via the Rea! 113 Act was estimated to co.st more than S23 billion and was thoroughiy 
rejected by the states (24 states have already rejected Real 1D>. The cost to build such a system 
ftom scratch is staggering. It would involve nevr government offices across the country, tens of 
thousands of new Federal employees and the consimction of huge ncvr information technology 
sytitciM. It is far beyond the capacity of any existing federal agency. 

This .system would spawn a huge new government bureaucracy, livery worker would 
have to wail in long lines, secure the breeder documents necessary to prove identity, and deal 
with the mcvitahic government mistakes. Imagine the red tape necessary to wrap up 150 million 
US workers. All of the problems of the existing K-Verify system would be magnified as workers 
faced another bureaucratic hurdle before they could begin their jobs. 

Ettiployers would not escape from problems with the system, either. They would have to 
purchase expensive biometric readers, provide Internet connect inns, train HR workers, and 
endure delays in their workforce, 

■fhese problems arc not hypothetical After spending billions the United Kingdom 
effectively abandoned its efforts to create a biometric Natbnal ID card, making it voluniaiy. 
Dogged by public opposition, concerns about data privacy, and extensive technical pmhiems. the 
program has been an embarrassment for the British government. Conservative Party politicians 
(ahead in the polls) plan to scrap the program altogether if they assume power.'' 


iii. A Biometric National ID System Will Not Prevent Unauthorized Emplnymenl 

Ironically, a biometric National CD system would largely fail to solve the problem of 
undocumented immigration. Security systems have to be judged not by how they succeed but 
where they fail. A Her enduring a host of bureaucratic hassles and costs most Americans would 
likely be able to enroll in the biometric system. But that does not make the system a success 
those workers were already working lawfully - the system only succeeds if it keeps the 
undocumented workers in this country tiom securing employment. A bionieiric National ID 
system is unlikely to do that. 


^ Michael Holden, Plans IDiWtb. REUTKRS. June 30. lOft") 
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The first anti most obvious failure is that this system does nothing about ctnpioyers who 
opt out of the system altogether (work "off the books'l. Already, by some reports, more than 1 2 
million undocumented immigrants arc working in the United Slates. No doubt many ol these 
workers are part of the black market, cash wage economy. Unscrupulous employore who rely on 
bclow-tnarkct labor costs will continue to flout the iniposititsn of a mandatory cmploymcni 
eligibility pre-screening system and biometric National ID. Those unscrupulous employers will 
game the .system by only running a small percetttage of cmployce.s through the system or by 
ignoring ihe system altogether. In the ab.scncc of cnfonccmcn! actions by agencies that lack 
resources to do SO. employers will learn there is little risk to gaming the system and breaking the 
law. 


Employers will, however, be forced to deal with the hassle and inconvenience ofsignitig 
up for E-Verify and a biometric system, and then watching as they arc blocked from putting 
lawful employees to work on the day they are to sian their employment. The inevitable result 
will be more, not fewer, employers deciding to pay cash wages to undncumenlcd workers. 
Similarly, cash wage jobs will become attractive to workers who have seemingly iniractahlo data 
errors. Instead of reducing the number of employed undocumented workers, this system creates 
a new subclass of employee - the lawful yet undocumented worker. 

Additional failures will come when the worker is initially processed through the system. 
Crooked insiders will always exist and be willing to sell authentic documents with fraudulent 
information.’ It is likely that undocumented immigrants will be able to contact these crooked 
insiders though the same criminals who they hired to sneak them into the United Slates. 

Securing identification will simply be added to the cost of the border crossing. 

Worse, since 2004, more than 260 million records containing the personal infomiation of 
American's have been wrongly disclosed.* Many individuals' personal information, including 
social security nurabcis, ate already in the hands of thieves. There is nothing to prevent a 
criminal from obtaining fraudulent access to E-Veri fy (pretending to be a legitimate employer), 
verifying that a worker is not already registered in the system and sending an vmdocumented 
worker to get a valid biometric using someone elsc’s information. 

Additional problems inherent in any biometric will malcrialiec both when an individual is 
enmiled, and at the worksite. For example, according to independent experts there arc a miinbcr 
of problems that prevent proper collection and reading of tingerprints, including: 

• Cold finger 

• Dry/oily finger 

• High or low humidity 

• Angle of placement 

• Pressure of placcmcnl 

• Location of finger on platen (poorly placed core) 


' Center for Dernocracy and Tcchnolo^. “Unlicensed l-'raud-" January 2004 

1" '■•-■'■.ed .-ir'. n i'v.Kv 

Privacy Rights Ckaringheuse Chronology of Data Breaches, 

lii U’- s- T» :ii ^ s‘.ru\l iH«c:uh.*- hftn 

9 


VerDate Nov 24 2008 13:18 Apr 06, 2010 Jkt 055645 PO 00000 Frm 00109 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55520.TXT SJUD1 PsN:CMORC 



106 


• Cuts K) Rngetprint: and 

. Manual activity that would mar or affect fingerprint (construetion, gardening).’' 

When these failures occur it will be di Ifictilt and time consuming to rc-verify the employee. 
Running the prim through the system again may not be effective, especially if the print has been 
worn or marred. Returning to the biometric office for confirmation of the prim is not likely to be 
a viable solution because it creates another potential for fraud; the person who goes to the 
biometric office may not be the person who is actually applying for the job. These arc compton 
security problems without easy solutions. 

Pcfhaps worst of ai I, there would be mount ing pressure to “fix" many of these problems 
with more databases filled with identifying information from birth certificates to DNA in an 
attengtt to identify individuals earlier and more completely. Of course this means more cost, 
more bureaucracy and less privacy. 

From a practical point of view a biometric system is the worst of both worlds, ft puls 
enormous burdens on those already obeying the law while leaving enough loopholes so that 
lawbrcakcfS will slip through. 

iv. A Biometric National ID System Will Trammel Privacy and Civil Liberties 

The creation of a biometric National ID would irreparably damage the fabric of American 
life. Our society is built on openness, the assumption that as long as we obey the law, everyone 
is free to go where they want and do w'hat they want - embrace any type of poliltcal, social nr 
economic behavior they choose. And all without the government (or the private sector) looking 
over their .shoulder monitoring their behavior. We at the ACL-U believe this freedom is one of 
the keys to America’s success as a nation. It allows us to be creative, enables us to pursue our 
entrepreneurial interests wherever they might lead and validates our democratic instinct to 
challenge any authority that may bo unjust. 

A biometric National ID system would turn those assumptions on their head. A person’s 
ability to participate in a fundamemal aspect of American life - the right to work - would 
become contingent upon government approval. It is almost certain that this system wit! be 
expanded. In the most recent attempt to create a National ID though a state driver's license 
system called Real ID, the law started by controlling access to federal facilities and air travel. 
Congressional proposals quickly circulated to expand its use to such sweeping purposes as 
voting, obtaining benefits such as Medicaid, and traveling on intcistatc buses, trains, and 
planes.'" Under a National ID system every American needs a permission slip - one that is 
necessary w take part in the civic and economic life of an American. 

Historically, National ID systenw have been a primary tool of social control. It is with 
good reason that the phrase "Your papers please" is strongly associated with dictatorships and 
other repressive regimes. Registration regimes were an integral part of controlling unauthori/.ed 


“ Intcmatiwial Biomettics Group, lii p. ■a-uii.'.Ttt 'L'u-.iii^ ciii r epuii v piNu - lu -u r t -tnt.iu- 1''!!;! 

'“Sex, CiiiH.R. KHS, IheSeewily Through Regularized Inrmjgraiiim anti a Vibrant Kconomy An of 2007(110*' 
Congress). 
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movement in the former Soviet Union and enfonring South Al’rica's old apartheid system. They 
also helped berth Nazi Germany and groups in Rwanda commit genocide by identifying and 
locating particular ethnic groups, " 

TIte danger of a National I D system is greatly exacerbated by the huge strides that 
information technology ('‘IT’} has made in recent decades. A biometric National ID system 
would violate privacy by helping to consolidate data. There is an enormous and ever-increasing 
amount of data being collected about Americans today. Grocery stores, for example, use 
“loyally cards” to keep detailed records of purchases, while Amazon keeps records of the books 
Americans read, airlines keep track of where they fly. and so on. This can be an invasion of 
privacy, but Americans' privacy has actually been protected by the fact that all this information 
still remains scattered across many different databases. Once the government, landlords, 
employers, or other powerful forces gain the ability to draw together all this information, privacy 
will really be destroyed. And that is exactly what a biometric National ID system would 
facilitate. 

If a biometric National ID system is linked with an identity card the problems grow even 
greater. A card would also facilitate tracking. When a police officer or security guard scaas an 
ID card with his or her pocket bar-code reader, for example, it will likely create a pcmioncm 
record of that check, including the time and location. How long before oflkc buildings, doctors' 
offices, gas .stations, highway tolls, subways and buses incorporate the ID card into their security 
or payment systems for greater cft'iciency? The end result could be a situation where citizens’ 
movcntenls inside their own country arc monitored and recorded through these ’‘internal 
passpons.” 

The sordid history of National 1 D system combined with the possibilitic.s of modem IT 
paint a chitling picture. These problems cannot be solved by regulation or by tinkering around 
with different types of biometrics. Instead, the entire unworkable system must be rejected so that 
it docs not intolerably impinge on American's rights and freedoms. 


VIII. Conclnsions Congress Should Not Enact a Mandatory Employment Eligibility Pre- 
Screening System or Biometric National ID System 

For all of the above reasons, the ACLIJ urges the Subcommittee on Immigration, 
Refugees, and Border Security to reject imposition of a mandatory employment eligibility pre- 
screening system and biomclrig National ID system. Such a system would cause great harm w 
lawful workers and their fami]ic.s while doing little to dissuade undocumented workers. 


' ' Daniel J. SieinSwcIc, MMiwurrf ktemtSf Cank- /•'twrth mif Finli Amimilmetu hims. 56 Fla. I.. Rev, 709. 
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On behalf ol' (he aforemciHioncd associaiions, wc appreeiatc the oppoHuni ty to submit the 
following statement for the official record. Wc would like to (hank Chairman Schumer, Ranking 
Member Comyn and mertibers of (he Senate Iramig^ation. Refugees and Border Security 
Siibcomminec ter holding today's hearing on "Ensuring a Legal Workforce; What Changes 
Should be Made to Our Current Employment Verillcation System?” 

For almost a decade, comprehensive reform of U.S, immigraiion laws has been u top priority for 
the construction industry. As Congress has struggled with the proper way to move forward on 
this very controversial issue, construction employers have been at the forefront calling foi 
reform.s to not only the employer verification and enforcement system, but also border security 
measures, interior cnforceraent, a future flow immigrant system, and addrcs.sing the issue of how 
to appropriately respond to the undocumented immigrants who are currently in the United States, 
While we are finnly committed to a fully comprehensive approach to immigraiion reform, we 
fundamentally understand that getting the employer vcrificaiion and enforcemem system right is 
a primary component of successful reform, because it will impact every U.S. employer, not just 
those who use immigrant labor. W'e arc strongly encouraged by the committee's dedication to 
looking into this issue as a part of the larger debate on comprehensive immigration reform, and 
wo appreciate this opportunity to have input. 

The impact and contributions of the immigrant worklorcc is nothing new to the construction 
industry. Throughout the history of the United States, new immigrants have always found our 
industry lo be a welcoming place for them to build good careers and gain a foothold in American 
society. From the Irish, to the Italian, German. Chinese, and now. Hispanic, immigrant 
populations, the construction industry has been a place where new immigrants to our shores 
could begin on the road to the American dream. In fact, careers in the construction industry have 
traditionally been one of the quickest paths to entrepreneurship. As such, our industry has been a 
magnet for those immigrants willing to work hard and pursue the American Dream of owning 
one's own business. 

Inasmuch as the presence of immigrant wtirkers is not a new phenomenon for our industry, it i.s 
also not a dwindling one. As the native U.S. population continues to move away from jobs 
involving manual labor, to more service-oriented jobs, and as our U..S. population conlinuc.s to 
age and move out of the workforce, wc have found it increasingly difficult to find the workers 
we need to continue meeting the construction demands of our growing U.S. economy. For this 
reason, wc continue to sec the percentages of immigrant workers in our industry increase, and 
our organisations continue to appreciate and welcome the contributions of immlgram workers. It 
should also be noted that the average hourly earnings in construction is over $20.00. 

Undertaking a massive reform of U.S. immigration law is not an easy task, and perhaps one of 
the most daunting components of it is the creation of a new employer verification and 
enforcemem system. A new .system will impact every employer and every worker in the United 
.States. Getting the system right — creating a workable, fair and efficient process — is a 
complicated task, fraught with the potential for confusing regulations, bloated and languishing 
bureaucracies, and aggressive, devastating enforcements against employers who are legitimately 
trying to do the right thing. Through our comments here, wc hope to share with the 
Subcommittee some of the ma.st pressing concern.^ we have about the creation of a new system. 
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Keeping Perspective: Large vs. Small Kniplo^ers and K^y Issues of Concern 

ImpurEant in iiiiy review of employer verification system proposals is thefiueslion of large versus 
small employers. As representatives of a« indastry that is predominantly comprised of small 
employers, we arc acutely concerned with whether a new verification system will he workable 
for a small business, and whether the enforcement of the new system will be fair to them. Small 
employers, especially in our industry, typically do not have human resources {HR) dcpanmenis, 
and they do not have HR staff. Often in our industry, companies do aoi have dedicated offices; 
instead, they do ihcit books at their kitchen tables, and they operate their day-today business over 
a cell phone, and out of their pickup imck or van. We often find that our smaller members do 
not have frequent or common access to a computer— nevermind high speed internet access — and 
frankly, in many instances we still have problems contacting some of our members through the 
use of fan machines. A new employer verification system must be workable not only for the 
fortune 100 companies in the U.S.. but also the small employer who has three cmployee.s, and 
who thinks they might have an email address but couldn't tell you what it is, because they've 
never tried to use it. 

Common conversations surroimding the creation of a new veriricaiion system often involve the 
debate over the creation of tamper-proof identification and work authorization cards, and 
internet-only based acce.ss to the .system. These conversations are concerning to small employers 
in our industry, not because we don't support the ereaiion of tamper-proof identification or 
internet based systems, but because the creation of these things necessarily brings with it 
problems when trying to address the reality that every U-S, employer will need to be in 
compliance. 

Creating tamper-proof identification is one issue, but the problem of how employers arc required 
to USB iho.'ie IDs is another. Many small employers would he unable to afford the cost of 
expensive card readers, software and high speed internet access. And additionally, in our 
industry, the ability of employers to actively use these readers is hindered by the fact that, again, 
many of our employers are not operating on a day-to-day basis at a desk, behind a computer, in a 
dedicated oft'iee. A new verification system needs to address these types of issuc,s by ensuring, if 
nothing else, that a new bunlensome, unfunded mandate is not levied on employers requiring 
them to buy a lot of expensive equipment, and that any new verification system is both internet 
and phonc-based- 

Knowing Standard 

Oar organizations strongly believe that any verification system put in place as pan nf 
comprehensive immigration reform mu.st maintain the current knowing standard. In order for 
employers to fully comply wriih a new system, they must be able to easily and clearly understand 
their role and obligations. The knowing standard, pul simply, provides clarity for employers: 
“knowing" that someone is illegal, or that the employee of one of your subcontractors is illegal, 
and choosing to do nothing about it, is a violation. <>ur industries oppose watering down the 
knowing standard to a more subjective standard, such as "reckless disregard." or "reason to 
know." These concepts are far too hroad, far loo open to interpretation, and lack clear definition 
for employers. It is unfair to saddle employers with broadly defined .standards that make it 
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impossible for them to know whether they arc fully In compliance or will still carry liability — 
because the deieriTiinauon of their compliance will be made by someone ctsc's dcRnition or 
inierpretation of the situation, rather than a dear rule, 

Contraetor-Subcontracior Relationships 

Our associations strongly oppose creating a pattern of cross liability that would make general 
contractors responsible for the legal status of their subcontractors’ employees. The constructiem 
industry has a unique perspective on the issue of contractor-subcontractor relationships because 
almost ill! business activity is traditionally conducted through contract, i iowever, the issue of 
contractor and subcontractor liabiSiiy in the verification system is broad-based, and impacts far 
more industries than just construction. Any business or industry that contracts with others for 
services— from cleaning crews, to landscapers, to caterers and equipnioni maintenance is 
impacted by the way in which Congress treats the comractor-.subcontracior relationship. 

While all of our groups agree that general contraciors who knowingly use subcontracting 
relationships and subcontract labor to violate immigration law should be punished and brought to 
account for their actions, we also strongly believe that it is fundamentally unfair to create a 
blanket, direct chain of liability for all contract-subcontract relationships. Put simply, it t.s 
outrageous and unfair for the federal government to mandate that employer “A" should be held 
accountable for the bebaviots and practices of employer "B" — especially concerning employees 
that employer “A" does not have the power to hire or fwe, A mandate from Congress that 
employers could all be held responsible for the behaviors of other employers could essentially 
cripple the construction industry, as companies big and small struggle with how to as.sumc 
massive levels ofliabilily, while still having no power to mitigate that liability. Our associations 
firmly believe that, if eventually, all U.S- employers must be required to participate in a new 
verification system, that all employers mast be held directly accountable for the legal status of 
their own. direct employees, A system which keeps all employers liable for their own aclion-s 
and behaviors is not only fair, but will create far less confusion and problems for all employers 
who are trying to navigate and comply with a new verification system. 

Liability for failures of the System 

Our associations fully support the inclu.sion of safe harbor language for employers who rely on 
information provided to them by the verification system. Under no circumstance.s should an 
employer who in good faith correctly complied ivith the new verification system, and was 
provided incorrect information by the system when determining final action on an employee's 
status, he sued by the former employee, or involved in an enforcement action by the federal 
government, for relying on that infonnation. 

Debarment Provisions 

A major concern for our a.sii;ociations is language that seek.s to completely change the way the 
procurement process is administered. There currently exists a well-tested and thorough system 
in place to handle alleged violation.s of federal law, including immigration worksite violations. 
The existing federal debarment process protects the government’s proprietary interests; it is not 
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used to punish first lime offenders with what is comparable to a corporate death sentence. What 
is often foi^oncn is that current Federal Acquisition Rogulation.s (FAR) already gram the 
governtnent the authority to debar businesses for a wide range of improper conduct, including 
etjmmissiuns of a criminal oflcttsc, fraud, and immigration violations. Because of the severity of 
the pttni.shment, the current debarment process includes a ten pun lest that dirfcreniiatcs habitual 
bad actors from those who have made a simple mistala:. 

Both the House and the Senate have made efforts to debar federal contractors and those seeking 
to become federal contractors for even simple violmion.s of immigration law, These efforts 
would bypass the structure set up in the current sy.«cra and totally ignore the current process as 
well as the ten part test. Should efforts to move forward with this idea, it will have ramifications 
well beyond immigration law, and would open the floodgates to using the procurement .system as 
an enforccinent mechanism for even fsi si time paperwork violations of any federal law. 

Attempl.s to hypass the FAR process confuses- the purposes of the federal procurement system 
and distort its tni.ssion, which federal procurement officers have long and correctly understood to 
be limited to protecting the government's proprietary interests. 

Eligible Doeuments and Document Retention 

Under the current 1-9 system, employers are required to accept up to 27 different forms of 
identification as proof of idcmificalion and work eligibility in the U.S. Technically, an employer 
who requests documents from an applicant would have to accept a college ID and a social 
security card as proof of identity and work authorization — even though both documents are 
easily forged. 

One of the main issues faced by omploycr.s today is that the rampant counterfeiting of documents 
puts employers at a disadvanfage for being able to ensure that job applicants arc truly work 
auihorixcd. An employer who wonders whether the documents they have been presented are 
legal is stilt precluded from asking for more documentation for fear of diHcrimination lawsuits. 

As a result of all of the uncertainly, and rampant coumcrfciiing of identity documents — as well 
as increasing instances of pure identity theft — the eonsiruetion i ndu.stry supports limiting the 
number of eligible documents for proof of work authorization, and the creation of tamper- 
resistant documents that will give employers the confidence of knowing that their job applicant is 
eligible to work in the United States. 

Additionally, our indusirie,s support the retention of the current “may" requirement in regard to 
the photocopying and retention of identity documents presented as part of the verification 
process. Under current law, U.S. employers may choose to retain copie.s of identity documents 
for their files, but they arc not required to do so. Wc believe that while it is important to allow 
employers who choose to copy documents the right to do so. it is overly burdensome to require 
all employers to copy identity documents. For reasons previously explained, large employers 
have a greater ability and opportunity to copy, retain, and protect copies of identity documents 
than small employers. Many small employers do not have human resource.s departments, 
photocopiers or permanently .secure locations to keep these photocopies. We fully support 
retaining “may." or providing small employers with an exemption from the requirement to 
photocopy all identity documents. 
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Verification System Implementation and 'rimeliiies 

The consiruciion industry believes that aoy new mandatory employer verification system needs 
to be phased in over a period of several years, based on size of employer. Clearly, larger 
employers will have more resources and time to devote to understanding how to navigate a new 
system, while smaller employers will need lime to be trained and to understand ihi.s new 
regulatory requirement- Given that there are over 8 million employer.s currently in the United 
States, rapidly pushing all employers into the new system is certain to lead to problems and 
delays. Our associations believe that phasing in the new .system provides benefits that are two^ 
fold: giving smaller employers time to understand their obligations, while also giving the 
government time to adjust to the influx of employers into the system. Many in Congress as well 
as around the country want to see critical infrastructure use this system quickly. Our associations 
support this as well, as long as there as “critical infrastructure*' is dearly defined. Wc urge 
lawmakers to support a gradual rmilti-year phase in based on size of employer, with larger 
employers enrolling in the system first, and smaller employers joining in last, once the system 
has proven that it can work efficiently. 

Additionally, employers participating in a new verification sy.stcm should be able to begin the 
verification process as soon as possible. Because of the complexity and time delay a.ssociatcd 
with getting final confirmations or nonconfirmations, employers should be able to begin the 
verification proce.ss once an applicant has officially accepted an offer of employment, and a start 
date has been established. In the first few weeks of employment, employers— especially in the 
construction industry — e.spend a lot of up front costs in job and safety training. An employer 
who begins the verification process at the date of acceptance of the job offer can better manage 
their training resources, and will know whether they need to hold off on expending those limited 
resourcc.s until a final confirmation comes through. 

Additionally, the overall scope of the verification system, and the timeline between initiating a 
verification and receiving a final answer is of great concern to our industries. While we applaud 
proposals that require the Department of Homeland Security to respond back to an employer 
within 24 hours on the first confirmationfnon-confirmaiion. we are concerned with any proposal 
that .seeks to drag out the review process for tentative noneonfirmations over the span of several 
weeks. Employers need to know as quickly and efficiently as possible whether or not their new 
employees arc work authorized and — unless employers are able to pre-verify job applicants prior 
to offering them the po.sition— a system which requires employers to keep someone on the 
payroll for months before finding out that the person was not work authorized is .simply over 
burdensome and a waste of the employer's limited resources. The timeline for the review of 
tentative noneonfirmations must provide for a rapid turnaround so that employers can be 
confident that their employees are legally allowed to work. 


Preemption 

Of great concern to our industry, and to all industries, is the proliferation of a patchwork quilt of 
state and local immigration laws. We strongly believe that any comprehensive immigration 
reform legislation passed by Congress must clearly and decisively pre^impt all stale and local 
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immigration laws, so that employers who operate across state or local jurisdictions be it in 
construction or any other industry, can clearly know what their roles and responsibilities arc 
under the law. Wc support the federal goventmem's authority to enforce federal immigration 
law and the retjuireracms that flow from that law. and wc urge lawmalcer.s to support strong and 
comprehensive preemption language. 

Enforcement 

Our associations strongly believe that the enforcement of immigration law should remain under 
the authority of the Department of Homeland Security, and that the povver to investigate labor 
and employment violations should be kept to areas outside of the employer verification system. 
The system is being created to establish an efficient and workable method for dctemiini ng the 
work auihori/.aiion of U.S. workers, and its function should be strictly to accoiT!pli.sh that goal. 
Under current law, employers already have to comply with scores of requiretnems regarding 
wages, pensions, health beneftt.s, safety and health requirements, hiring and firing practices and 
discrimi nation statutes. The costs and resources involved in complying with all of the current 
federal law.s and regulations arc significant enough without adding an additional layer on top of a 
new verification system that is supposed to .serve a basic, functional purpo.se. Wc oppose using 
the verification system to broaden and expand employment protections which are already 
covered under existing law. 

In conclusion, our associations continue to support a fair, efficient and workable employer 
verification system that holds every U S. employer accountable for all of their direct employees, 
and that vigorously punishes willful and egregious violator.s of the .system. The employer 
verifteatiOli and enforcement portion of any comprehensive immigration reform bill is vitally 
important due to the scope of its impact on ail U.S, employers and every U.S. w'orkcr, and wc arc 
eager to work with Congress as it crafts a meaningful and permanent solution to the immigration 
concerns that impact our country today. 
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Statement of 


The Honorable Riiss Feingold 

United States Senator 
Wisconsin 
July 21, 2009 


Statonicnt of U.S. Senator Russ feingold 

Hearing on "Ensuring a Legal Workforce; What Changes Should he Made to Our Cinrent 
Emp!o>TOent Verificalion System'?” 

Senate Judiciary Conimittee 
July 2 1,2009 

Thank you, Mr, Chairman. I am pleased that foe Committee is once again taking up the critical 
issue of inimigration reform. You have been working tirelessly to draw attention to a numher of 
changes foat we need to make to the current employer verification system, E- Verify, and I 
applaud your efforts to create a tough, but reliable mechanism to ensure that we have a legal 
workforce. 

1 have been concerned about recent efforts to make E-Verify mandatory and to expand its use to 
federal contractors without first fixing the cuirent problems with the system. Employment 

verification is a vciy proraising idea and it has tremendous potential to ensure that U.S. jobs 

only go to U.S. citizens and those who are legally authorized to work in the U.S. - but we need 
to get it right before we expand our reliance on electronic verification. Our curretil system, E- 
Verify, remains riddled with errors and other inaccuracies. According to a 2006 report of the 
Social Security Admini.stration'.s Inspector General, tlic data set on wbicli E-Verify relied 
contains errors in 1 7.8 million records, affecting 1 2,7 million U.S. citizen.s. If E-Verify becomes 
mandatory before these eiTors arc fixed, millions of Americans could be misidentilietl as 
unauthorized to work. That is simply an unacceptable result. 

1 undensland that U.S. Citizenship and Immigration Services has been working to improve the 
accuracy of E-Verify, but we still have a long way to go. .According to recent reports, if E-Verify 
becomes mturdatory for ail U.S. employers, roughly 600,000 workers — most of whom arc U.S. 
citizens— -would be deemed ineligible to work. That is a very large number. It is equal to the 
entire population of the city of Milwaukee. I recognize that no employer verification system will 
be corapleiely error-lree, but that kind of entor rate, in my opinion, makes foia system 
unworkable. 

In 2008, Intel Corporation, a very targe employer, reported that 1 2% of Ihe workers that they ran 
iJirouglt E- Verify came up as "tentatively non-eonfirmed." All of these workers were ovontiialiy 
cleared as work-authorized, but Intel had to invest significant lime <uk1 money to correct these 
errors, wImcIi is something that many .smaller businesses would be unwilling or unable to do for 
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their staff- 

I am particularly concerned about these error ttqjorts. because almost half of all businesses that 
use E- Verify report that they use B-Verify to ptc-screcn job applicants. This means that 
cmploj'crs arc making hiring decisions based on ctronetius information, and they are never 
notifying applicants of this information so the applicants can contest and oorrect it. 

Any permanent, mandatory employment verification system must contain sufficient procedural 
protections for workers who arc initially deemed unauthorized to work. Workers must be given a 
simple, straightforward means to appeal any data errors. 

Employment verification proposals should also contain sufficient provisions to ensure that any 
personally identifiable information that is collected by the government is kept completely 
confidential. Wc must be very carefiil to establish safe, secure systems that will protect the 
electronic transmission of any personal information. 

1 strongly believe that wc need to secure our borders, wc need to fix our broken immigration 
laws, and we need to deal with the fact that there arc millions of undocumented individuals in 
this country. And we need to do it now. But we also need to be very conscious that thousands of 
American citizens and It^l immigrants could lose their jobs if we mandate use oi an electronic 
verification system before these errors are fixed. This would cause massive disruption, not just in 
the lives of these workers, but also to the already-fragilc U.S. economy. 
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TESTIMONY OF 

CONGRESSMAN LUIS V. GUTIERREZ 
BEFORE TJIE 

Senate Committee on the Judiciary 
Subcommittee on Immigration, Refugees and Border Security 

on 

"Ensuring » Legal Workforce: What Changes Should be Made to Oor Current 
Employment Verification System?" 

Tuesday, July 21, 2009 
Dirksen Senate tJffice Building Room 226 
2:00 p.m. 

Chairman Sdiumer, Ranking Member Corayn and other Members of the Subcommittee, thank 
you for this opportunity to testify on employment verification systems. As you may be aware, 1 
have worked on a mandatory cmploytrient verification system as part of the comprehensive 
immigration reform bills 1 introduced in the past with Senators Kennedy and McCain, 
Congressman Jeff Flake and former Congressman Jim Koibe. 1 commend Chairman Schumer 
for holding this hearing, his steadfast leadership on this issue and his creative approach in 
working to develop a biomctric-bascd employment verification system as a means to leduce 
future waves of illegal immigration, 

I want to begin my comtnents with w'hat I think is the most essential clement in mandating an 
employment verification system that works. That is. the system must be part tif comprehensive 
immigration reform. To ensure a legal workforce, the system must be implemented with smart 
border security, a ftiturc flow of workers our economy truly needs, family-based immigration 
that better ensures family unity and a mandatory program wherein the estimated 12 million 
unauthorized individuals currently living and working in the ITS. are required to register and 
folly integrate into society. 

1 know some in Congress believe that a mandatory employment verification system alone would 
acftially fix our broken immigration system by encouraging undocumented immigrants to “self- 
deport." However, those who believe this do not folly understand ( 1 > how much undocumented 
workers arc already an integral part of our country, economy, communities and families; (2) the 
extent to which bad-apple employers are willing to go to exploit this source of vulnerable and 
cheap labor; and (3), the significant shortfalls of the current E-Verify system. 

On the fust point, like it or not. we have come to depend on the contributions of these hard- 
working immigrants, and any effort to rid the economy of five percent of our productive 
workforce will result in greater economic disaster for our nation. In addition, an across-the- 
board crackdown on the undocumented will surely result in the dissolution of the Institution our 
country holds most dean the institution of the American family. One or both parents of an 


VerDate Nov 24 2008 


13:18 Apr 06, 2010 Jkt 055645 PO 00000 


Frm 00121 


Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55520.TXT SJUD1 


PsN:CMORC 



118 


VerDate Nov 24 2008 


cstimafed four million U,S. citii^en cliildrsm arc currently undocumented. To force these children 
to choose between their country and their parents is both unnecessary and immoral. The use of 
enforcement measures alone, like mandating E-Verify absent of wnriprehensi ve immigration 
reform, is useless political theater. The deportation of hardworking, undocumented immigrants 
and the separation of their famiHcs are not needed to build support of comprehensive 
immigration reform; polls have shown again and again that the vast majority of Americans 
already do. 

On the second and third points, the current E-Verify system falls short of being as effective as we 
need it to be, because it does rtot prevent discrimination or misuse by employers, such as pre- 
screening job applicants and circumventing the system altogether. The current system also has a 
serious security flaw, in that it is incapable ofpreventing or determining fraud or identity theft. 

I lowcver, the American people do want Congress and Washinj^on to lead and develop workable 
solutions within comprehen.sive immigration reform that will end illegal immigration; and our 
ability to ensure a legal workforce is essential to this goal. 

I would like to share with the Subcommittee what I regard to be important dements of any 
employment vcrillcation system, followed by my assessment of Chainnan Schumer’s proposal 
for a bK>tnetric-based employment verification system. 

An Roiplovment Verification System Must Maintain and Provide Aceiirate Data 

Establishing an craployraent verification system that depends on information about the work 
eligibility of approximately 1 63 million workers is a massive undertaking and one that must be 
approached prudently, under a realistic timeline and with a roll-out plan for the entire workforce 
that is contingent upon the system's accuracy. An error rate of even one percent will result in 
1 ,63 million workers being wrongfully denied work. This is no small number, especially in this 
economy where so many workers already face extraordinary obstacles to finding a job. 

In addition, workers should be allowed to check their own employment eligibility record in any 
database on which the system depends for accuracy. If the system wrongftilly determines that 
someone is ineligible to work, workers should have access to administrative and judicial review, 
including compensation from the govemtnent for attorneys’ fees and tost wages. 

The System Must Protect the Privacy and Security of Informalion 

The mandatory expansion of such a system also raises legitimate privacy concerns. The 
Department of Homeland Security, in consultation with the Social Security Administration, 
would have to design and operate the system so that privacy is safeguarded by available 
technology, including use of encryption, regular testing of the system and implementing regular 
security updates. Information to be stored in the databases should be limited and only used for 
employment verification purposes; violations should result in stiff penalties. The system's 
rollout should also be contingent on its ability to keep records private. 
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Protecgiott IndlvlduaU from Discrimination 

Any mandatory system should forbid employers from discriminating against job applicants or 
employees on the basis of nationality; terminstting employment due to a tentative 
noneonfirmation; using the system to screen atiployccs prior to offering employment; rc- 
venfying the cmployTOcnt status of an individual in violation of the law; or using the system 
selectively. Civil fines for unfair immigration-related cmployntcnl practices should also be 
increased and additional funding authorized for the disseminatioTj of information to employers, 
employees and the general public about the rights and remedies of these proteefions- 

The Need for Robust Enforcement 


OfcouRJC, we cannot have a robust employment verification system without equally robust 
enforcement. To prevent employers from abusing or circumventing the system, random audits 
should be part of any new employment enforcement regime. Rooting out misuse through 
oversight will require adequate funding that we have been reticent to commit under the current 
system. We should also create significant criminal penalties for individuals who falsely attest to 
being authorized to work, civil penalties for employers who do not comply with the new 
system's requirements and criminal penalties for those who knowingly hire unauthorized 
workers. 

A Biometfic-based Employment Verification System 

With regard to the use of biometrics in an employment verification system, it has the potential to 
address shortfalls in the current E-Verify system. This docs not mean I believe that such 
technology is a silver bullet or that it does not come with its own set of challenges. In my last 
comprehensive immigration refonn bill, coauthored with Congressman Jeff Flake, we included a 
requirement to better secure the social security card by making it a tamper-proof, biometric card. 
What f understand as Chairman Schumoris proposal, to actually make the entire system 
biomclric-bascd, is a creative proposal that takes the system one step further. 

The advantages of such a proposal, in my view, arc the following: 

• It provides workers access to and greater power over their employment records. Rather 
than waiting to find out about errors in databases through an employer, workers would 
apply for their biometric social security card outside of the hiring context, allowing them 
to address questions of eligibility on their own. 

• It would prevent prc-screcning and other misuses of the system on the part of the 
employer. Without a worker’s consent, an employer would have no ability to submit a 
query about the worker. The use of such a card would also eliminate employer error in 
submitting a query to the sy.slcm, 

• Requiting the swipe of a card along with the verification of a biometric indicator, like a 
fingerprint, would significantly reduce fraud and misrepresentations of individuals 
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looking for work, as they would be unable to assume or borrow another’s identity in the 
hiring process. 


However, as this Subcommittee continues its examination of such an option, 1 would also 
encourage jw to study the potential challenges of such a system. For one. a system that depends 
on a biometric card rather than a database query would require every American and legal foreign 
worker to obtain a card. Though not impossible, this would be a huge undertaking on the front 
end of rolling out such a system, and one for which we would need sufficient resources and a 
reasonable timeline. 

It would also require employers to have access to the machines that swipe the card and collect 
biometric infotmation to determine a recent hire's work eligibility. 1 think Congress and the 
American people will want to have a dear understanding of the viability and progress of such 
technology, the cost of rolling out access to every employer, and how it will be paid for. 

Finally, the mere mention of a biometric card rightfully raises concerns about the nation taking 
one step closer to a national ID card, which 1 know is not the Chairman's intention. 1 imagine 
that the experts you have invited to testify on the second panel today will likely be able to 
address and elaborate on the challenges before us with regard to such a biometric-based 
employment verification system. 

In short, with fiirthcr study and consideration of the advantages of such an employment 
verification system, 1 am confident that employers and workers, immigrant and non-inunigrant 
alike, would welcome a biometric card system as part of comprehensive immigration reform. 

Thank you, once again, Mr. Chairman, for inviting me to testify on this important issue before 
your Subcommittee. I appreciate your commitment to comprehensive immigration reform, your 
work to launch the debate in earnest this year and your desire to have the Senate act on 
legislation this fall. The American people want thoughtful and responsible action on this issue 
this year, and I am confident that you and your colleagues in the Senate are ready to deliver such 
action, please know that I am eager to work with Membera of Congress on both sides of the 
aisle to reach our shared goal of ending illegal immigration and delivering comprehensive 
immigration reform to the American people. 

Thank you, Mr. Chartman. 
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STATEMENT OF STEPHEN HORN. 

CHIEF LEGAL OFFICER, DUNKIN’ BRANDS, INC. 

SUBMITTED BY IMMIQRATIONWORKS USA TO THE UNITED STATES SENATE 
JUDICIARY COMMITTEE, SUBCOMMITTEE ON IMMIGRATION, BORDER 
SECURITY, AND CITIZENSHIP 

Hearing on “Ensuring a Legal Workforce: What Changes Should be Matte to Our 
Current Employment Verification System?" 

July 21, 2009 

Chairman Schumer, Ranking Member Cornyn and Members of the Committee, my 
nance is Stephen Horn. I am the Chief Legal Officer of Dunkin’ Brands, Inc., the parent 
company and franchisor of Dunkin' Donuts and Baskin-RobWns. I appreciate this 
opportunity to share with you Dunkin' Brands' experience with the E-Veri^ program. 

Dunkin’ Donuts and Baskin-Robhins shops are 100 percent owned and operated by our 
business partners: our franchisees. There are approximately 16,000 total Dunkin' 
Donuts and Baskin-Robbins shops worldwide in 44 countries. In the United States, 
there are over 2,200 franchisees operating more than 9.000 Dunkin' Donuts and 
Baskin-Robbins shops in 47 states and the District of Columbia. 

Since June 1. 2006, Dunkin’ Brands has required all franchisees to use the Department 
of Homeland Security’s E-Verify/Basic Pilot Program to ensure that their new hires are 
legally authorized to work. The mandatory use of the Program Is a provision of the 
Dunkin’ Brands Franchise Agreement. By doing so, we have provided our franchisees 
a clear and effective method for following the law regarding the hiring of undoaimented 

i 


VerDate Nov 24 2008 13:18 Apr 06, 2010 Jkt 055645 PO 00000 Frm 00125 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55520.TXT SJUD1 PsN: CMORC 



122 


workers. As a franchise system, employees of Dunkin’ Donuts and Baskin-Robbins are 
employees of the individual franchisee, not Dunkin' Brands. The E-Verily program is in 
place to afford our franchisees' new employees a full and fair opportunity to resolve any 
questions about their eligibility to work and guarantees that those who are eligible to 
work get proper credit for their social security contributions. E-Veri^ is an effective 
solution that is cost-effective, fast, and removes the guesswork from document review 
during the 1-9 proress. 

Since Dunkin' Brands is a franchise system, we rely on our franchisees to offer 
feedback about their experiences with the E-Verify Program. Most of our franchisees 
find the Program to be “user friendly" once they sign up and familiarize themselves with 
the process. E-Verify is viewed as an effective safeguard against employees who are 
potentially unauthorized to work versus similarly situated shops that do not use E-Verify 
who have employed illegal workers in the past. Franchisees understand that it is a 
violation of their Franchise Agreement and of federal law to knowingly employ a person 
who is unauthorized to work in the United States. The program helps protect the 
Dunkin' Donuts and Baskin-Robbins brands and is in the best interest of the Dunkin' 
Brands system. 

We are aware of the current debate regarding the need to establish a fair, effective 
employment verification system. It Is tough to estimate the accuracy of the program 
and/or how many falsa negatives we see since our franchisees are dirediy responsible 
for administration of the program. We realize the Program is not infallible to identify 
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theft as unauthorized workers using stolen IDs might still pass the E-Verify system. But 
as a franchisor that requires its franchisees to obey all laws in regard to operating their 
franchised businesses, and thus not to knowingly employ undocumented workers, we 
support the Congress' efforts to establish an effective system for employers. 

For small business franchisees across the country, it is imperative that any employment 
verification system be successful, efficient, and a cost-effecrtive solution. 

In conclusion, we believe use of the E-Verify Program is the right thing to do for our 
franchisees, for Dunkin’ Brands, and most of all , for our franchisees' workers. 

### 
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HR InltfattVe 

for a 

LEGAL WORKFORCE 


Statement of the 

Human Resource Initiative for a Legal Workforce 

Submitted to 

Committee on the Judiciary 
of the 

United States Senate 

Subcoinmittec on Immigration, Refugees and Border Security 

July 2L 2009 


The Human Resource Initiative fora Legal Workforce (HR. Initiative) is a 
coalition of human resource organizations and employer groups, reprcBcnting thousands of 
small and large Lf.S. employers from a broad range of .sectors. The following statement is 
submitted by the HR Initiative on behalf of the Society for Human Resource Management, 
titc American Council on international Personnel, the Food Marketing Institute, the HR 
Policy -Association, the International Public Management Association for Human 
Resources, and the National Association of Manufacturers. 

The HR Initiative supports a federal olccironie employment verification system to 
improve on and replace the existing E- Verily system. We share with Mcmbcis of this 
Commiucc a belief that cITcctivc employment verification is the iynchpin for true 
immigration relbnii. We also recognize that the eunrent cinploymcnt verification system 
is in need of real reform and is inadequate to meet current and future demands. 

Our objective is to promote a secure, clficicnc and reliable system that will ensure 
a legal workforce and help prevent unauthorized employment - and to that end, we have 
been enthusiastic supporters of H.R. 2028, the New Employ mem Verification Act 
(NEVA), introduced by Rcprc.sentativcs Gabriclle GilTords (D-A2) and Sam Johnson 
(R-TX), NEVA offers a solution. The bill would create an entirely electronic process to 
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prevent identity theft and ensure a fair, efScient and secure verification process and could 
eliminate virtually all unauthorized employment - thereby taking away a huge incentive 
for illegal immigration. 

For far too long, U.S. employers have been saddled with insufficient and ineffective 
employment verification tools. Because of inherent limitations with E- Verify technology, 
systemic problems with the accuracy of E-Verify result in employers having no assurance 
that hires are legal because of both “false positives” (illegal workers approved who should 
not be) and “false negatives” (legal workers rejected who should not be). 

Although E-Verify has been operational - as a voluntary program - since 1997, it 
has proven ineffectual in preventing unauthorized employment. Despite the best efforts of 
the men and women who administer this program in the United States Citizen Immigration 
Services (USCIS), E-Verify’s continued reliance on outdated technology and error-prone 
databases, render it inadequate to meet the needs of mandated use. In fact, we believe 
mandating its use would divert attention from the development of a state-of-the-art 
employment verification system, as embodied in NEVA. 

E-Verify has served a valuable purpose, and voluntary participation in the program 
may be the best option available today. However, it is now time for the United States to 
move to the next generation of employment verification. The HR Initiative believes that 
mandating participation in E-Verify, instead of focusing on new technology, is the wrong 
choice for the following reasons: 

First, E-Verify is a paper-based system, and not the entirely electronic system 
portrayed by Department of Homeland Security (DHS) and some Members of Congress. 
This is because employers are still required to complete the paper Form 1-9 after 
analyzing one or more of 25 documents that an employee can use for identity and work 
authorization purposes. It is only after completing the Form 1-9 that an employer is 
permitted to enter data information into E-Verify. 
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Second, because H-VcTit'y remains a paper-based system, il is unable to detect 
many forms of document fraud and identity theft. This is because E- Verify does not 
verify the authenticity of the identity being presented for employment purposes, but 
rather only that the identity number (Social Security and or Work Authorization) 
presented matches information in the Social Security and DHS databases. 

Simply stated, unawhomed workers arc using stolen Social Security numbers, 
fake certificates and fraudulently-obtained but “legitimate'* photo IDs to bypass the 
system and gain employment. Even the E-Verify photo tool can only detect fake 
documents where a photo has been substituted. It cannot detect whether the document 
actually relates to the person presenting it. 

Third, this proliferation of false or stolen documents can and does cause reputable 
employers to mistakenly hire individuals who arc not eligible to work. .At the same time, 
the lack of certainty and the threat of govcrnmcni-iniposcd penalties may lead some 
employers to delay or forego hiring legal workers svho arc eligible. In cither ca.se, the 
costs arc far too high for both U.S. employers and legal workers. These deficiencies, in 
combination with the inadequacies of li-Vcrify, leave employers vulnerable to sanciions 
from the government through no fault of theirown. 

The highly publicized 2006 raids at several Swift & Co. meatpacking plants are a 
prime example of the shortcomings of E- Verify and its complete inability to detect 
document fraud and identity theft. I.itcrally hundreds of unauthorized workers were 
arrested at Sw'ifi. While all were using false identities or forged paperwork, all were also 
approved by E-Verify, Putting aside whether persons in the company may have been 
complieit in the subterfuge, the obvious conclusion is that the system was — and still is - 
easily manipulated. Because E-Verify is so inadequate in this regard, it actually 
encourages identity theft. 

Recently, the federal government has proposed requiring all federal contractors to 
use the E-Verify program for all of its newly hired employees, as well as to rc-verify 
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oraploymcni eligibility of any other exisiing employee supporting a fcdcpal comrac!. 

This latter requirement, which has never been permitted under existing law, will place a 
huge administrative burden on fctiml cotitractors that must apply rc-vcrification to their 
workforce. 

Additionally, because of the database errors in the systems accessed by K-Verify 
(estimated as high as four percent), re-vcrification will undoubtedly cause the dismissal 
of thousands of current employees - many of whom arc legal workers whose documents 
or DUS or Social Security records have errors. Also, because K- Verify lacks a structured 
sy.stcm to redress errors, legal workers who arc lited may be denied utscmployrncnl 
compensation and other .social benefits. 

Employers need the right tools to verify a legal workforce. We believe employers 
arc entitled to a quick, unambiguous, and accurate answer from the govemment to the 
query whether an employee is authorized to accept an offer of employment. 
Unfortunately, mandating E-Verify without change will not meet this need, and may 
make the challenges more difficult for reputable employers and legal employees. 

Rather than relying on E-Verify, we believe Congress should be working to create 
a uniform federal employment verification process that is secure, efficient and Msy to 
administer. Inviting all employers to seek false security in broader rc-vcrification would 
Just make the problem worse. 

NEVA meets this standard by building upon the lessons learned from E-Verify 
but changes some fundamental aspects to ensure that any mandatory system meets the 
needs of the government, employers and employees. For example. NEV'A requires 
mandatory verification of all newly hired employees and mandates the u.sc of fewer, more 
secure identity documents (driver’s license with picture. IJ.S. passport, approved work 
authorization document), and allows individuals to update their Social Security records as 
well as block the use of the Social Security number within the verification system. As an 
added level of security, NEVA also itieludcs an optional system for employers to 
authenticate and safeguard the identity of their employees through a ‘'biometric*’ 
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characteristic - such as a thumbprint - to secure an employee's identity and prevent 
future fraudulent use of a Social Security number for the purposes of'illcgal employment. 

Accurate employment verification is the only way to ensure fair and equitable 
treatment for those individuals who should have access to legitimate jobs. The next 
generation of eniploymcm verification is csscitliai for a legal workforce - and for 
America’s national and economic sccurity. 

Thc HR Initiative looks forward to working with Congress to craft an effective 
employment verification system. 
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1 cstimony for the Rccor4 of 

JAN'lCE L. KHPHAR'l', National Security Policy Director, Center for Immigration Studia 

Before the 

SENATE JUDICIARY COMMITTEE, Subcommittee on Immigration, Border Security and Citizenship 

Ensuring a Legal H'ortfarce; 

What Changes Should he Made to Our Current Employment Verification System? 
)uly2l,2U09 

I am cuiTcnlly the Director of National Security Policy at the Center for Immigralioit Studies and a former counsel 
to the 9/1 1 Commission, where I co-authored the monograph P// i and Terrtmsf Travel alongside 
recommendations that appear in the 9/t / T'inai Report. * Prior to 91 1 i , I was counsel to the U-S- Senate Judiciary 
Subiommittee on Technology and Terrorism where I specialized in foreign terrorist activity in the United Stales 
and worked to pass the federal criminal and redress system in place today for identity theft. Today I focus on 
issues pertaining to border and identity security and its nexus to national security issues. In September I released 
an extensive report on E-Verify. and this past March a statistical analysis regarding cunrent use of E-Verify, 

These two reports will be the focus of this testimony, alongside some basic facts in regard to how border issues 
affect national security. 1 have testified before the U.S. Congres.s ten times, and I am privileged to submit my 
testimony to the House Govemtnent Reform Subcommittee on Management today. 

BACKGROUND 

Current federal law prohibits an employer fram knowingly hiring an unauthorized alien. Employers who 
use the federal program E- Verify in good faith, however, arc able to use enrollment in E-Verify as an 
afftnnaltve defen.se against federal law enforcemem action for the hiring of unauthorized workcis. A 
rule siirrply retjuiring federal contractors to use E-Verrfy considering their contracts are paid with 
taxpayer dollars and often have access to critical infrastructures- is simple common sense, federal 
policies that encourage employers to sign-up and use E-Verify align federal responsibility for enforcing 
our immigration laws with a rising tide of state laws that require use of E-Verify under defined 
citcumslanccs. E-Verify further enables the federal govemment to more closely determine had actor 
employers who knowingly, and repeatedly, hire unauthorized workers. 


Mission statement by U.S. Citizenship and Immigration Services: 

£■- Verify h eurremly the best available for employers m etecironicalfy verify the 
employment eligibility of thei r newty hired employees. E-Verify virmaUy eimmates Social 


^ www.911sccurltysolutlons,com, for consolidated informationi w 9^11 Commission border work. 
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Security mismatch letters, improves the accuracy of wage and tax reporting, protects jobs for 
authorized U.S. workers, and helps U.S. employers maintain a legal worlforce. ^ 

In a report I released in September 2008, IfJKs Fixed. Don't Break h: Movins Forward with E~Verifv ^, 
E-Verify was shown as 99.5 percent accurate with more than 1,000 employers voluntarily signing up per 
week. According to the most recent official study of the program by Westat, these numbers are steadily 
improving and E-Verify may to date be the most successfiil interior border program in place. 

While President Obama supported E-Verify during his campaign as a program that supported American 
workers, on January 29, 2009, the administration announced a delay in implementation of an Executive 
Order due to go into effect in Februaiy 2009 that requires federal contractors to use E-Verify for 
workers (paid with U.S. taxpayer monies) employed on federal contracts. That delay continued to 
accrue more pushbacks until a recent announcement that this mle will go into full effect in September 
2009. Up until recently, the U.S. Chamber of Commerce was the entity taking credit for the delay and 
seeking the demise of E-Verify. (In an op-ed published in The Washineton Times '' in August 2008, 1 
discuss the Chamber’s lobbying efforts against E- Verily.) 

On a broad basis. Congress needs to stand by E-Verily and not permit any aspect of E-Verify to be a 
bargaining chip for an otherwise already severely troubled iimnigration system. Congress must keep in 
mind that once more blindfolding employers from determining authorized from unauthorized workers is 
not in our national interest. Nor is increasing job inseciuity for American workers or decreasing our 
ability to better secure our critical infrasttucture worksites. 

E-VERIFY QUICK FACTS 

E-Verify is fast, efficient, and inexpensive for employers to use and effective at rooting out fraud. Error 
rates have come down substantially and continue to drop, as the Social Security Administration (SSA) 
and U.S. Citizenship and Iimnigration Services (USCIS) streamline their matching and referrals. A great 
help are an increase in photos available with the Photo Screening Tool, further reducing the ability of 
job applicants to feign legal work status. 

Most interesting is that the percentage of those not authorized to work when vetted through E-Verify 
mirrors the percentage of illegal workers in the U.S. workforce, about 4 to 5 percent. E-Verify is 
supposed to return non-matches — that is where those not authorized to work will show up. Mixing 
those numbers in with the small fraction of those wrongly non-matched skews the discussion of E- 
Verify, and must be accounted for when “problems” with E-Verify are listed. 


httD'.//www.uscis.BQv/DortaEsite/uscis/nicnuitem.5af9bb95919O5e66fbl4176543f6dta/?vgnextoid=ld25be0cbcf9 
01 10VgnVCM100000Qecdi90aRCRD&vgnextchannel=a877beOcbcf901 10VBnVCM1000000ecdl90aRCRD 

’ http://www.cis.org/Everifv 

* http://www.cis.org/Everifvambush 
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While my September 2008 report hoUs many Verify details, some of the key facts on E- Verify 
follow. 

• 94.2 percenter all K-Verify queries instantly verily as of 2007; asof the third quarter of 2008. 96.1 
percent of employees arc confimicd as work authorized before any type of mismatch notice or need for 
action by the employee or employer.' As recently as May 2009, Department of Homeland Security 
Secretary Napolitano confirmed that recent surveys showed that the 96.1 percent of employees reported 
in my backgrounder tfH '-s Fixed, Don ‘t Break it, arc still accurate. 

• 90 percent of the new hires who receive a tentative nonconfirmaiion from the SSA query (this 
represents 5.2 percent of all queries) either choose not to contest it or fail to establish their work 
authorization status 

• Only 0,4 percent of all E-Verify queries arc U.S. citizens who have to lake action to successfully 
resolve a tentative nonconfinnation 

• S.l percent of transactions receive a Social Security nonmatch; only about 1.6 percent arc contested 

• 4J percent of transactions receive final nonconfimiations; according to a Center for Immigration 
Studies renort *' from November 2007, approximately 5 percent of the U.S. workforce is illegal 

• According to DHS, several hundred inslances of document fraud have been detected 

• The number of employers enrolled in E-Verify after the program became web-based in 2004 was l,S33 
in the first half of KY 2005. (See a 2007 Westat report on the program.) In the first nvo months of 2008, 
10 percent ofall new hires in 'ho first two months of 2008 were cheeked by H- Verify. As of August 2, 
2008. there were 78,000 employers enrolled representing over 3 1 3,000 sites and over 5 million queries 
processed so far this fiscal year-to-date. As of January 1 3, 2009, 1 00.890 employers at over 400,000 
worksites, see Lon Dobbs January 13. 2009 ^. 

In FY 2007, li- Verify received about 3 million queries. 1 57,000 were found to be unauthorized 
to svork dc.spiie having evaded the 1-9 process previously, stopping their illegal employment. As 
discussed subsequently, these numbers have increased significantly in the past six months. 

• Co.5t to employers, according to the 2007 li-Vcrify Westat report, is "S 100 or less in initial sei-up costs 
for the Web Basic Pilot (E-Verify) and a similar amount annually to operate the system." 


* USCIS E-Verify Statistics 

Inin: www.u s cis.eov 'ponal-'site-'use's'Tftc iuiitcni.5at9bh9 59 1'-J05vri6r6 1 4 i 7634.1 fOd I a 'S ancxie'id~tlt2dK>57a4H 
7a I inv.mVTM lllit!lt)ii47[S I VOaRfRD&vgnextchanncI ■i>t69SSc('t);.4 051 1 UVvnVCM I nutKK>4 7l K I <)0aR<'R[) 

^ iininianmls nrollle 2007 

' litin:.- ivvs w .eis.tn-g>ariftiit' kcnliaftundobhsOl .1119 
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■ Hnrollmg in E-Vcrify and signing (he H-Verify Mcmomn<Jum of Understanding takes about 1 0 minutes 
and can be c-signed. 

• As of Kebfuary 2009. LiSCtS incoiporalcd Departmen! of State passport data in the E-Verify process to 
reduce mismatches among forcign-hom citizens. However, an agreement garnered by Department of 
Hometond Security Secretary ChertotT tvith the Department of State to provide U.S. citizen passport 
photos, visa photos, and stale-issued driver’s license pholos m the system as well, has been abandoned 
by Secretary Napolitano. 

• The photo-screening tool in E- Verify helps stop identity theft and counterfeit identities and cuwcnily 
applies to non-citizens who supply documents with DHS photos, which represents about .IS percent of 
all queries. 

• Up from September 2008. twelve stales now require use ofE-Verify, 

> Three states - Arizona, Mississippi and South Carolina - apply fi-Vertfy to all employers 
in the state, public and private. Ariiiona's law was challenged but uphold by the Ninth 
Circuit, leaving little to doubt of other states following Arizona's lead in making E- 
Verify mandatory for all businesses. 

> Nine other stales - Colorado, Georgia, Idaho, Minnesota, Missouri, North Carolina, 
Oklahoma, Rhode Island, and Utah - apply E-Verify to those working in the public 
domain: state agencies, contractors, or subcontractors. 

> Tennessee encourages use of H- Verify. 

> Illinois limits its use. 


C-VERIFV USE AT I I.N 4 FOR NEW HIRES 



US Citizenship and Immigration Services (USCIS) 2009 data up until ,luly 4, 2009 show that E-Verify- 
ifit stays static over the course of the remaining six months of 2009 — will have grown at a rate of 274 
percent since the program became fully electronic in 2007. This is despite a 20 percent drop in new 
hires in the past two years. 
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A I! told, cun?cnt daia shows that while in 2007 use of E-vorify was at one in 19 new hires, in 2009 nearly 
i in 4 new hires are being vetted through R- Verify and arc likely to be through the end uf 2009. 

The 2009 projected growth rate for H- Verify use by craploycre is at least 274 percent. This projection is 
a significant decrease from our Match 2009 analysis that projected a 442 percent increase in E-Verify 
use through the end of 2009. These numbers were based on (ho first seven weeks of 2009, and the 1 0.1 
percent growth rate E-Verify had between 2007 and 2008. htln'' 'eis.orti’iiode 10K7 

The drop-off in growth — while still a substantial drop in four months from March (442 percent projected 
growth to July 2009 (274 percent projected growth) - is less likely to be caused by the economic 
downturn than political factors since the decrease in new hires is about the same for the past two years. 
Rather, immediately after publication of my March S'”* 2009 blog on the Center for Immigration .Studies 

website, serious concerns inounicd as to whether K- 
Verify would be fc-authoriicd, El-Verify was then 
only reauthorized for six months at the last day of its 
statutory life. Concerns arose as to the ewent of 
Congressional and administration commitment to the 
program. All the sudden, E-Verify’s future became 
uncertain. 


With rumors that E-Verify would be used by the 
Obama administration and Congressional Democratic 
leadership as a bargaining chip for an autumn 2009 
amnesty bill, the value of signing up with E-Verify 
likely began to lose some of its sheen. Add to that a 
failure to implement the Rxceutive Order mandating 
use of E-Vcriiy for federal contracts and a solid 
backing away from worksite enforcement as pursued 
by Homeland Security Secretary Chertoff, and 
incentives for E-Verify use plummeted. 


I lowevcr. despite the seemingly negative effect of 
Obama administration policy on E-Verify use, 
employers continue to find tremendous value in E-Verify across the board, as the E- verify <iucries surge 
despite the political environment. In short, while the Obama administration is tantalizing some 
employers with a notion that they may be off the hook and need not sign-up with E-V erify, many other 
businesses continue to note the value of E-Verify by signing up with the prog-am. This trend is likely to 
continue, barring some serious shift in policy. 

{NOTE: These smiisiics are CfS numbers hosed on DUS dam up lo Juty 4. 2009. (Jnmih fitr 20t)9 is 
projected {onrard based on Januaiy July 4, 20Q9 dam. Assume that the .same mmher of momhfy E- 
Verijy requests remains constant at llm current status tmiil the end of the year. / 

Online queries for 2009 were approaching 3 million in March 2009, almost half of the 6.6 million 
queries for all of 2008, a number that had more than doubled the 2007 use of E-Verify. Those numbers 
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translate lo K-Verify being queried in 2008 for one in eight new hires, or 13 percent of new hires. That 
was up from a one in i 9 new hires being queried via E- Verify in 2007. or aboul 6 percent of new hires. 
Those queries arc now at about 6 million, nearly what they were for all of 2008, or one in four new 
hires. We project that if the numbers stay constant until the end of 2009, £-Vcrify will be queried aboul 
12.2 million times, 



According to my September 200R report. If It's Ki.xctL i>on’i Oretik It: Movine forward with £-Vcrifv . 
more than 96. ! percent of these queries will be automatically veri lied as employment aiithori7cd- E- 
Verify enables compliance with federal law cheaply, cllicicntly and aecurately — about 4 to 5 percent 

076.000 to 610,000) of the 12,2 million queries this year shotilii receive tentative nonconfirmations 
accotxiing to Center for Immigration Studies estimates of an illegal work force. The fact that 488.000 or 
so individuals receive this nonconfirmation is not a red light on the program, but rather 8 showing that 
E-Verify is doing its job: accurately providing employers with worit authorizations and 
nonconfirmations. The one weak point is a small problem with false positives, but that problem will be 
persistent as DHS will need to work hard to keep ahead of fraud like it docs with any program reliant 
un identity verification. 

.NUMBER OF WORKSITES USINO E-VERIFY NOW OVER 500,000 

In January 2009, the Departmew of Homeland Security announced that 100,890 employers at over 

400.000 worksites bad signed up with E-Verify since its inception. By mid-February, DHS numbers 
show nearly 10,000 more employers on board- 1 1 1,759 at 439.956 worksites. Arizona led the total 
number of sites using E-Verify (Arizona's law requiring that E-Verify apply loall private and public 
workplaces has been upheld by the Ninth Circuit) with 48,985, with Calitomia next with 47.500 sites. 
By July 4, 2009, the nation is at S! l,22S worksites using E-Verify. Both Arizona and California are at 
over 50.000 sites signed up and using E-Verify for new hires with a totai of 5 1 1,228 sites using E- 
Verify, and a total of 04,702 employers signed up to use the program. Employer use ofE-Verify by 
slate is as follotvs: 
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134,702 

511,228 



3472,944 

ARIZONA 


50,582 



66,039 

CALIFORNIA 


51,001 



301,034 


■UliElilS 

19,869 



159,927 


8,629 

27,954 



138,633 

1 TEXAS 

6,914 

40,145 





5,388 

20,515 



■[QSB 

COLORADO 


18,731 




NEW YORK 

3,359 

24,788 




VIRGINIA 

3,301 

17,705 

136,694 



SOUTH CAROLINA 


9,303 

176,171 



E-LINOIS 

3,056| 

21,678| 

115,127 

136,660 

110,536 

NORTH CAROLINA 

2,764 




he^ii 

NEW JERSEY 


8,831 

73,635 

91,366 


MISSISSIPPI 


6,544 

234,535 

110,524 


PENNSYLVANIA 

2,311 

17,974 




MINNESOTA 


16,585 

130,964 



OKLAHOMA 

2,179 

4,952 

127,442 


47,765 

MASSACHUSETTS 


20,982 

54,042 


55,840 

MARYLAND 


9,935 



34,351 

OHIO 


13,236 



104,452 


1,841 




76,044 

RHODE ISLAND 

1,793 





ALASKA 


5,549 




MICHIGAN 

1.460 


■lEsna 



INDIANA 

1,306 




■nssm 

KANSAS 

1,193 

11,432 




WISCONSIN 

1,126 

4,998 

64,218 



OREGON 

1,092 

3,848 

34,115 

42,030 

23,721 

ALABAMA 

1,088 

5,786 

51,383 

54,912 

32,300 

UTAH 

1,035 

2,780 

73,965 

68,912 

40,493 

DIST OF COL 

1,014 

4,232 

112,038 

19,897 

10,680 

NEVADA 

924 

2,530 

40,114 

59,460 

29,787 

CONNECTICUT 

890 

3,729 

27,916 

31,356 

23,042 

LOUISIANA 

859 

3,649 

47,249 

33,015 

17,683 

KENTUCKY 

777 

2,700 

64,450 

95,665 

63,149 
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IOWA 

756 

3,040 

56,947 

72,187 

53,829 

NEBRASKA 

754 

2,579 

54,782 

77,306 

55,920 

ARKANSAS 

685 

3,136 

73,453 

129,488 

133,122 

NEW MEXICO 

551 

1,047 

19,181 

17,005 

5,236 

IDAHO 

508 

1,201 

25,466 

32,079 

9,338 

NEW HAMPSHIRE 

324 

1,034 

13,199 

10,172 

6,308 

HAWAII 

316 

647 

10,383 

6,449 

3,549 

DELAWARE 

280 

1,822 

21,492 

23,638 

12,027 

ALASKA 

210 

766 

8,894 

5,847 

2,826 

MAINE 

192 

444 

6,206 

8,648 

5,363 

WYOMING 

189 

377 

6,049 

9,550 

5,468 

WEST VIRGINIA 

181 

387 

8,039 

6,290 

4,762 

SOUTH DAKOTA 

172 

414 

5,026 

5,672 

3,998 

MONTANA 

168 

513 

7,237 

5,106 

1,716 

NORTH DAKOTA 

156 

415 

6,510 

4,261 

1,800 

PUERTO RICO 

156 

177 

5,801 

2,418 

148 

VERMONT 

83 

205 

4,103 

5,756 

5,361 

VIRGIN ISLANDS 

24 

252 

2,416 

885 

4 

GUAM 

18 

68 

375 

56 

0 

MARSHALL ISLANDS 

2 

2 

1 

0 

0 

NORTHERN MARIANA 
ISLANDS 

2 

2 

0 

0 

0 


INDUSTRY BREAKDOWN OF E- VERIFY USE 

July 4, 2009 data showing the top industry breakdown (not all industries) for E- Verily use is as follows: 


Industry 

Total SitH 

PROFESSIONAL, SCIENTIFIC, AND TECHNICAL SERVICES 

72,946 

ADMINISTRATIVE AND SUPPORT SERVICES 

30,863 

FOOD SERVICES AND DRINKING PLACES 

24,000 

FUNDS, TRUSTS, AND OTHER FINANCIAL VEHICLES 

21,801 

SOCIAL ASSISTANCE 

17,646 

SPECIALTY TRADE CONTRACTORS 

17,147 

MANAGEMENT OF COMPANIES AND ENTERPRISES 

17,025 

TELECOMMUNICATIONS 

16,042 

OTHER INFORMATION SERVICES 

12,063 
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CLOTHING AND CLOTHING ACCESSORIES STORES 

11,978 

CREDIT INTERMEDIATION AND RELATED ACTIVITIES 

11,418 

TRUCK TRANSPORTATION 

10,723 

HEALTH AND PERSONAL CARE STORES 

10,343 

ADMINISTRATION OF ENVIRONMENTAL QUALITY PROGRAMS 

10,079 

EDUCATIONAL SERVICES 

10,077 

RELIGIOUS, GRANTMAKING, CIVIC, PROFESSIONAL, AND SIMILAR 
ORGANIZATIONS 

10,044 

MERCHANT WHOLESALERS, DURABLE GOODS 

10,002 

AMBULATORY HEALTH CARE SERVICES 

9,821 

INSURANCE CARRIERS AND RELATED ACTIVITIES 

8,086 

CONSTRUCTION OF BUILDINGS 

7,959 


Total: 

340,063 


* Industry categories based upon the North American Industrial Classification System (NAICS 
code). 


NATURALIZED CITIZENS MORE QUICKLY VERIFIED WITH NEW DATA SETS 

On March 5, 2009, USCIS announced that passport data is now accessible for work authorization 
verification. The value added of passport data to E-Verify is that it will reduce incidences of 
mismatches for naturalized citizens who have not changed their status with the Social Security 
Administration (SSA). Work eligibility is now seamless for foreign-bom citizens who previously would 
receive a mismatch from the initial E-Verify query with the SSA if they had become citizens but not 
informed the SSA. The glitch would occur because all new citizens must apply for a new Social 
Security number. Failing to do so, however, resulted in tentative nonconfinnation from E-Verify, which 
queries a check with SSA first. That problem is now superseded by USCIS immediately querying State 
Department passport and visa records prior to issuing a TNC. This resolves a program criticism by 
independent auditor Westat in a September 2007 evaluation that noted that foreign-bom citizens were 
more likely to receive tentative nonconfirmations than U.S.-bom citizens. 

Of note is that USCIS was already resolving this issue with a May 2008 enhancement, whereby USCIS 
could be directly queried by foreign-bora citizens if they received a tentative nonconfirmation. That 
automation had reduced mismatches by 39 percent. However, adding State Department data will further 
streamline the authorization process, while also reducing the small amount of fraud that the most 
sophisticated of identity thieves are still able to use to bypass E-Verify and acquire false work 
authorizations. 
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Fraud would be further reduced when USCIS is able to access the State Department’s original passport 
and visa application digital photos. Rollout was planned for autumn 2009, but has been postponed. No 
explanation has been provided. 

CONCLUSION 

Despite the fact that E-Verify is arguably one of the best government programs in existence, it is still in real 
trouble. Partly perhaps, because of its success, forces not interested in streamlined work authorization — like the 
Chamber of Commerce — who have been fighting the program vociferously. 

If we undo the policies well on their way to fruition like the fully operational E-Verify, and find measures to 
discourage employers from using E-Verify or states from prtwictively seeking to use E-Verify to comply with 
federal immigration law, we will find that we have undone the progress towards a more transparent, legally 
authorized work force we have been sounding the alarm about desperately needing for years. 

Change in our pockets is what we need. Not change away from solid programs good for Americans. 
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Pr«psii^4 TestijnoBy Lyndm U- IVlelmed 
Former Chief Counsel, L'.S, Citizenship and Immignttion Servim 

U.S, Senate on the Judkiarj 

Stibeomnilttee on InKnigration, Refugees and Bowler Seenritj' 

on 

“Ensuring a Legal Workforce; What Changes Should be Made to Our Current 
Emplo^'ment Verification System?” 


Washington, D.C. 
July 21, 2009 


Introduction 


Chairman Schumcr and Ranking Member Comyn, thank you for the opportunity to 
appear before this Committee lo discuss the challenges that Congress faces in developing 
and administering an effective employment verification system. Congress has wrestled 
with this issue for over iwenty years, and rightly so - it is the lynchpin of effective 
immigration enforcement. Comprehensive reform will fail if the next generation of 
employment verification -• whether it is E-Verify or some other variation - is not accurate 
and reliable. 

For the last two years, I served as Chief Counsel of L.S, Citizenship and immigration 
Services (USCIS). I am currcmly a partner at BAL Corporate Immigration law firm. I 
work closely with the Global Personnel Alliance, a consortium of internationally active 
companies interested in global personnel mobility, and ImmigrationWorks, an 
organization that links 25 stale-based business coalitions engaged in comprehensive 
immigration reform. 

l have served as counsel to the agency that administers B-Verify and now advise 
companie.s on whether and how to participate in the program. 1 appear in tny personal 
capacity today to share ray thoughts on the next generation of employment verification. 


Employers Need and Will Support a Prompt. Accurate, and Reliable System 

Conventional wisdom says that employers arc reluctant participants in the cmploytiiciil 
verification process and will only participate in an electronic verification system if forced 
to do so. The Tcceiw increase in enrollment in the voluntary E-Verify system suggests 
otherwise. 
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No one will benctli more than employers from m immigration overhaul that restores the 
rule of the lax* in the workplace and provides sufficient access to a legal workforce. The 
overwhelming majority of employers already invest substantial resources in their 
verification and compliance processes and thc^ want to be on ilic right side of the law - it 
makes good business sense. In today's political and economic environment, those same 
employers don’t want to hire - or even be pereeived as hiring - unlawful workers. 

Employers need and want the federal government to provide them with the means ro 
verify employees’ identities and work, authorization by comparing workers' identity 
documents with infonnation in fctlcral databases - cither an impawed E-Verify system or 
a similar program that achieves the same end. 


E-Verify: Recent Improvements 

K- Verify is 0 strong foundation for a .system, and USCIS should be commended for 
rcccm iinprovcmcnts to rite program. During a period when enrollincm has increased by 
over 1,000 employee a week. USCIS has continued to expand the system's capabilities 
and improve its accuracy. 

In May 2008, H- Verify added the Inicgratccl Border Inspection System (IBIS) real time 
arrival and departure infomnation for non-citizens to its databases, which has reduced B- 
Verify mismatches that had resulted from delays in data entry into the system. Most 
recently, in February 2009 , the agency incorporated Department of State passport data in 
the E-Verify process to reduce mismatches among foreign-bom citizens. Each 
improvement reduces the number of falsc-ncgativcs: work-authorized individuals who 
must contact and/or visit USCIS or the Social Security Administration to correct 
government records, 

E-Verify is not without its flaws, including one fundamental problem: its inability to 
detect identity theft. Unlawful workers can beat H- Verify by using another irsdividual’s 
valid identification. USCIS has been creative in responding to that weakness, and the 
“photo-tool" biometric technology now allows an employer to compare identical photos 
the Individual's photograph on a USCiS-issucd employment authorization document or 
green card against the image stored in USCIS’ databases. The tool is designed to help an 
employer determine whether the document presented relates to the individual presenting 
it and contains a valid photo. 

Unfortunately, only a small pcrcctitage of documents used by workers during verification 
are included in phoio-tool. so its overall effect is currently very limited. 1'hc full 
incorporation of IJ.S. citizen passport, foreign national visa photos, and drivcK Ikciisc 
photos into the biometric photo-tool would go a lung way to reducing identify theft. 

Congress should therefore give consideration to using E-Verify as a platform and 
expanding photo-tool for cuircntly issued documents and/or incoiiJorating a new, 
biometric identification document. 
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Recommendations 


Irrespective of whether Congress makes Improvements to H- Verify and/or pursues an 
altcmiUivc appa>ach, the following elements should be included in any fuiurc 
employment verification scheme; 

Simple pnicediires ihaf elimimte mhfetiive deemom hy employers 

if we have learned anything from the 1 986 law, it is the following; the verification system 
will fail ifcmploycre are required to make subjective decisions regarding the identity of 
an individual and/or whether that person is authorized to work in the United States. 

Undercurrent law, a new employee can present a combination of 26 different iocumcnis- 
Somc combinations work, others don't. Some documents requite rc-vcrification, some 
don't. The USCIS employer handbook is 55 pages tong. Any employer who hirc,s a 
number of employees must become familiar with different immigration statuses and 
whether each one allows the individual to work. 

Employers say that the requirement that they determine the legitimacy of a document 
forces them into a Hobson’s choice; accept the document and risk the Depanraent of 
Homeland Security (IJHS) showing up after the fact to detain the employee, or reject the 
document and risk a lawsuit alleging discrimination. 

Congress, and in turn DllS, must reduce the number oi'acccptable documents and 
establish simple, bright line rules that every employer must follow, A single swipe card 
would certainly be easiest, but that model raises questions about cost of equipment for 
employers and the time and resources it would take to issue new documents to all 
employees who change jobs. 

Because any database will have errors (due to government or worker error), any 
cleciromc verification must incorporate a grace period in which the employee can obtain 
redress. But that grace period injects uncertainty into the hiring process and can disrupt 
an employer's operations. Congress must therefore balance the time it takes for the 
employee, DHS and SSA to resolve the discrepancy with the need for the employer to 
know whether it will be able to employ the worker going forwards. A default 
confitmaiion on a set date may be an inelegant solution until the number of false- 
negatives is further decreased. 

4 single set of laws and rtdes far all employers nationwide 

In the vacuum of Congressional inaction on immigration refonri, multiple states have 
stepped in and passed laws related to employment verification. Ai last count, twelve 
states have passed laws requiring some or all employers to participate in E-Verify , ITtc 
result has been a eompic.’t web of laws and regulations. At one point, an employer faced 
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the prospect of being required to ctiroH in fi- Verify in Arizona and bdttg prohibited from 
doing so in Illinois. 

While the 1986 Immigration Reform and Control Act (IftCA) included preemption 
language, it was not airtight and creative lawyers have found ways for slates to wade into 
the federal issue. 

For employers, however, especially those that operate across the country, coniplying with 
varying requirements in different slates is complicated, burdensome and introduces 
ambiguity into the hiring process. € ongress should therefore clarify that any new 
verification system preempts any current or future slate law that attempts to build upon, 
or weaken, the federal scheme. 

Clear standard’; ofiiahilln.’ for employers 

Many employers today feel the government is engaged in a game of “gotcha.” limploycrs 
may scrupulously follow the Form 1-9 verification process, or even go further and utilize 
the best available technology (B-Verify) to screen new hires, yet still end up with 
unauthorized workers. As a result, even the most compliant employer could face the 
prospect of a DHS audit or raid and resulting workforce disruption. 

In 2006, the House Subcommittee heard testimony from the Vice President of Swift & 
Co., a S9 billion beef and pork processor headquartered in Colorado. He testified to the 
fact that Swift & Co. had participated in E-Verify since 1997, yet DUS raided the 
company and over 1200 employees were detained. The Vice President stated that "■{i]t is 
particularly galling to us that an employer who played by all the rules and used the only 
available government tool to screen employee eligibility would be subjected to 
adversarial treatment by Our government.*’ 

As Congress moves to the next stage of employment verification - confirming identity 
and work eligibility through biometrics - the government and employers will have 
greater confidence in the accuracy and reliability of the verification system. But until 
that system is in place, cnforcctncnt priorities should be focused on employers that don’t 
follow the procedures. For employee who do comply with the rules in good faith and 
nevertheless end up with workers who are. not lawful, there should be dear standards for 
when liability would attach, 

Remomble and proporti<mal costs for entployent 

Employers already shoulder much of (he cost of administering the paper-based federal 
employee verification process. After all, it is the employer - not the federal govcmtncni 
• that completes, stores and maintains 1-9 documents- 

As Congress considers expansion of H- Verify andfor creation of a new system, careful 
consideration must be given to any additional costs that will be borne by employers. The 
Gowiramcm Accountability Office «iAO} recently c.stimatcd "that a mandatory dial-up 
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version or|E- Verify] for all employers would cost ihe federal govemmem. employers 
and employees about $ 1 1 .7 billion total per year, with employers bearing most of the 
costs.’' 

kmploycrs would need to train employees to comply with any new law's requirements 
and devote a groat deal of human resources staff time to veri fyitJg (®tid re-verifying when 
documents expire) work eligibility, resolving data errors, and dealing with wrongful 
denials of eligibility. 

Our experience with K-Verify provides evidence that many employers may be 
underestimating the amount of time and training it takes to comply wilh a complex 
verification system. In its 2007 evaluation, Westat found substantial noncompliance by 
employers with E-Vertfy's rules of use. The fact that so many vohmiaty users of the 
system arc not complying with the program requirements should give anyone pause about 
expanding the system too quickly. 


ConelMsion 


If Congress is successful in designing and implementing an emptoyraeni verification that 
is fast, accurate and addresses identify theft, it will be much easier to find common 
ground on how' to phase-in such a system. But that will only be true if employers have 
access to a legal workforce - an open question when the economy recovers and current 
immigration quotas limit the availability of legal workers. Congress should therefore 
carefully coordinate expansion of E-Verify, or any alternative system, with broader 
reforms tltat provides employers with a legal supply of workers they need to sustain and 
grow their businesses. 


Lynden D. Meimed 

(202)682-6127 

lmelmed@usabal.com 
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Zerco Systems International. Inc. 

Contaet: Brian Dobwn. 3C3‘S94-9240., Ztrco^iDobsonPU.CDtn 


Written Testimony 
of 

John Niotti'Soltesz 
Chairman & Chief Executive Officer 
Zerco Systems International, Inc. 

For Hearing on 
“Ensuring a Legal Workforce; 

What Changes Should be Made to Our 
Current Employment Verification System?" 

Before 

The Senate Judiciary Committee 
Subcommittee on Immigration, Refugees and Border Security 
Chairman Charles E. Schumer 

Submitted for consideration 
July 27, 2009 
To Subcommittee at 
224 Dirksen Senate Office Building 
Washington, DC 20510 

On behalf of Zerco Systems Inlcmationaf Inc., I thank Chairman Schumer and Ranking Member 
Comyn and the distinguished members of the Subcommittee on Immigration, Refugees and Border 
Sccurtly for addressing an area that has great potential and I am pleased to present our contribution 
to the ongoing discussion of immigration reform, as it relates to my area of expertise: biometrics in 
employee verification and authentication. 

My name is John A. Niolti-SoUcsz. 1 am founder and chairman of Zereo Systems tmemational, Inc. 
an Ohio-based company formed 1 9 years ago. Our vision then was to help prevent theft of credit 
card information and fraud. Over the years, Zerco has evolved to specialize in applications that 
utilize biometric technology in the areas of security, healthcare and employee idcmillcation 
solutions, which is peninent to this subcommittee’s hearings on ensuring a legal workforce. 

Zereo 's expertise in this area is being offered to the Subcommittee and by extension to the American 
people, in hope of helping to form a workable, effective and efficient cmployer-craployoe (D system, 
based on biometric technology. 
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Zerco Perspective 

Reflecting our capabilities and expertise, we arc proud to inform the Chaitinan that recently the 
Federal Bureau of Investigation has nationally certified Zerco S>«tcins to provide Live Scan 
fingerprint technology to verify identities with Zcrco's software. We are among a small number of 
companies with such FBI designation. 

Further, Zcrco ts Technology Advisor to The Latino Coalition, a non-profit non-partisan 
otganization striving to research and develop policies that are relevant to littittos' overall economic, 
cultural and social development in America. As such, we have a unique perspective on this issue 
and Zcrco is fully aware of the need for widespread use of reliable, cost-cncetivc, efficient and 
accurotc biomeffle components of the identity verification process at companies, 

Kmployers across America, especially in Border States to Mexico, need a better system than is 
currently available to verify the legality of their workers. The K-Verify system now in place is a 
good start in that direction. Employers have learned that solving the verification issue alone docs 
not make then immune from liability. Rather, employers arc still challenged to devise an 
ernploymcnt process that satisfies many and sometimes contradictory requirements of Federal, state 
and Itxial authorities and laws that require the hiring of only legal workers, while not discriminating 
against any workers. Emploj'crs also need to authenticate, verify and monitor employees on an 
ongoing basis. 

Developing technologies to meet this challenge is not the problem this time, because contrary to 
general opiniort, the technology already exists. For example, Zcrco's employee ID solution is simple 
and has the ease of use to meet compliance, mitigate risk, collect documentation and run it through a 
system such as E- Verify and also utilize the latest applicant live scan technology to match biometric 
fingerprint and biographical data stored in the FBI database. If necessary, employers can share data 
with Slate or Federal authorities, while meeting compliance with all State and Federal standards and 
rw|uircmcnts. 

Zeroo's software along with our hardware, biotnctrically verifies fingerprints, voiceprints, iris scans, 
facial recognition and signatures. Verification systems utilizing biometrics arc extremely tamper 
resistant and the safest available, protecting employers and employees and benefiting the U.S. in 
total, as fraud and deceptive use of documents becomes infinitely more difficult to impossible to 

stop. 

Our nation has the technological ability and the professional expertise to effectively implement 
biometric -based identity verification solutions. This ability has been in place for years. The 
political process and the slow activity of regulatory agencies has, at times, been more of a hindrance 
to progress than a catalyst of progressive activity in this area. 

Chaimian Schumcr said, "the American people will never accept imniigraiion reform unless they 
truly believe their government is committed to ending future illegal immigration. Advocates 
understand the need to embrace this principle during the current debate." We feel his leadership and 
advice is vital. 
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Confttshn in Market 

Today, prospective employees must provide documenlalion supporting their identity and their legal 
right to work. But, employers can only ask for the “minimum” documentation and must ctjually 
apply the "reasonable prodent person” test to such documentation being pros'ided. Further 
complicating the employer's human resource procedures are often conflicting laws. For example, in 
Colorado it is illegal to pay an individual who is determined after being hired to be an illegal worker; 
but Federal law requires that any individual who works must gel paid. Abo, certain city and local 
laws conflict with state and Federal laws, and even Federal Agencies such as Immigration and 
Customs Enrorcemem (ICE) and the Department of Labor issue conflicting requirements. 

Zereo offers a stand-alone on-site Worker ID management solution, using advanced biometric 
technology to qualify workers and better protect companies from regulatory actions that might result 
in shutdowns, lawsuits, penalties, loss of company reputation and a lessening in the brand values that 
build success. Our system mitigates the risk of a company not being in compliance with Federal 
laws while working in conjunction with programs such as E-Verify. In addition, the use of biometric 
idciiiiricatiott can further help companies mitigate risk and croalo a safe harbor for employers. 

Tills committee and Congress, along with regulatory agencies working in tandem, can provide 
leadership and bring clarity and calm to the market with concise, effective and practical 
requirements that can help a company avoid shutdowns costing millions in lost production, legal 
expenses and penalties, including criminal action. It is my opinion that employers will need to 
integrate technology .solutions that will help them take steps to avoid problems and arc waiting for 
the Oovcrnmcnl to address the tcehnulugy recommendations. 

Among problems companies face in worker ID matters arc business interruption if employee records 
or employees arc detained or examined; short or long-term closure; civil fines; criminal penalties; 
discrimination lawsuits; enforcement actions; unfair labor practice lawsuits; loss of federal contracts 
and goodwill loss through reputation and brand image damage. 

The Immigration Control and Enforcement (ICE) agency has conducted raids that have closed 
production facilities. Most notably. Swift & Company in a well publicized ICE raid, experienced 
days of downtime and millions in lost revenue as its employees were checked for legal status, 

Catt t» Action 

A biometric system of identity such as E-Verify would alleviate such traumatic interruptions tu 
work, and make for more smooth operations, ICE officials could he provided with biometric data 
that could be used to verify workers identities in a way that is conducive to good business operations 
and consistent with good business practices. E-Verify can become an increasing valuable tool for 
employees to demonstrate and verify the hard working taxpaying members of their legal workforces. 

Verifying workers is only part of the challenge since it is vital to authenticate that the person hired is 
actually the person working. Swift and Smithficid Packing were two companies in B-Verify’s 
predecessor program, Basic Pilot, that were raided and experienced huge economic loses when it 
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was determined dial ilicy had workers who had engaged in identity tltcft or were different than the 
person hired. We feel that a machinc'fcadablc biometric identifier for each worker is nccticd. 

Zcrco has the ability to impicmew such a process now. 

This Stibcommillcc has the ability to take a bold step in that direction. The distinguished panel has 
heard from experts in a variety of government agencies and from organizations, typically referred to 
as "think tanks,” with c.vpctts espousing the virtues and faults of the current system. 

Soludon 0t Hmd 

Zcrco brings the perspective of a company that is in the marketplace of ideas and software solutions 

With respect tocinployCr-cmploycc identity issues; thousands of companies have signed on to the H- 
Verify procedures now offcrctl. This is not a perfect system, but it is the one at-hind. This response 
by American companies is a clear indication of the desire on the pan of businesses to try to settle 
identity problems of workers and move on with die everyday activities of their operations, 

Years ago. Zcrco saw a need in the market and anticipated a move toward technology to help 
companies identify workers who arc legal. We developed the Zcrco Biometric Worker ID solution 
that companies employing immigrants, who arc legal workers in America can use to demonstrate to 
U.S. federal authorities that they have taken reasonable and technologically advanced steps to 
qualify their workforce as legal and avoid costly shutdowns and pntduclion losses. 

Zcrco envisions the biometric 10 management system being incorporated into the hiring 
employment process such that all workers will be issued an Employee Worker Identity Card. New 
employees will still be subject to appropriate 1-9 processes and procedures. The worker’s biometric 
fingerprint would be stored on the ID card and also maintained on the employer's data managemertl 
system. On-going verification and monitoring would be conducted to the extent determined by the 
employer, f.E, Periodic authentication where the worker’s fingerprint, or tea fingerprints, can be 
scanned, then matched to the card and then to a company’s data base, but which otherwise relics on 
daily “verification" through radio- frequency identification (Rf l D) sensors reading and matching the 
canl only. 

The system can be sclf-eontninod by the employer, [nterfacing with the Ciovemment could be 
accomplished at the employer’s discretion or if require by the nature of the business contractor 
governing law. Capturing, storing and transmitting of such information as the “icn-fmgcrprint'' 
image is anticipated and Zcrco recommends that requirements be incorporated widiin the employer's 
hiring processes. Also the system would be capable of expanding to address other business issues 
such as physical/perimcicr access ID controls, IT sign-on controls (passw-ord substitute and single 
sign-on capabilities) and replacing the employer’s health benefit and time reporting cards. 

To satisfy the requirements for a “machine-readable biometric identifier” and the '‘tamper resistant 
identification card" three critical components already exist: 

• A biometric identifier: we carry them in fingerprims, eyes, voice, signature or DNA; 
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♦ Machine biorociric rcadcre: They arc available. Some can read fmgetprints, perform iris scans, 
imptemem voiec reeognilion or inaicb DNA. 

• Tamper proof ID cards: None arc lampcr pnoot but they arc tamper resistant without 
technology to alter. Millions of people in the USA carrying "tamper” resistant Pcrtnanctit 
Resident "Green cards’* and Laser Visa Bottler Crossing {BCC) cards lltai arc "tamper" resistant 
and use optical memory and “sman chip” technology and arc rcferrctl to as laser or optical card. 

Since each of the components exists, we ntrcd to focus on what employers need to consider. First 
they need a process centered on a biometric identifier; then they need to be able to store that 
identifier on a "tamper resistant" card; and they need to read the card with a machine. Ideally, the 
identifier, storage system and machine will all be capable of interfacing with the employer's 
lechnology data processing system to allow for ongoing authentication and veriftoation monitoring 
of employees. Additionally, the system's versatility would be greatly enhanced if it allows for the 
incotporaiion of other legacy technologies and wireless and RFID capabilities. Thi.s is whut we at 
/xreo identify as a “lum-key" integrated solution that is scalable and IlcxiMe, We offer such a 
system. 


Camman Seme Approach 

Zorco recommends a common sense approach that combines practicaltly with tcclmology to solve a 
pressing problem. We .suggest biometric ID management systems can be incorporated into the 
hiring-employmem process K) issue an Employee Worker Identity Card either for immigrant workers 
or for all workers. This would lo'cl die playing field. Now employees will Still bo subject to 
appropriate Federal 1-9 pnoccsscs and procedures and the worker's biometric fingerprint would bo 
stored on the ID card and also maintained on the employer’s data management system. Ongoing 
verification and monitoring can be conducted as could periodic authentication with the woricer's 
fingerprint scanned, matched to the card and then to tire company’s data base, but which ulhcrwisc 
relies on daily verification through RFID sensors reading and matching the card only. 

The Zerco Secure Card Crcdentialing System includes software, which is the glue that holds the 
system together, and hardware, which arc the information accumulation and access points, to 
impiemem secure idcniifieation and meet the latest in Govemmem standards with ID card 
technology, biometrics and pre-employment screening. 


True security begins with the crcdentialing procc.ss. Zcrco’s Crcdciuial Manager includes an 
electronic Form 1-9 employment eligibility verification process that conforms to U.S, CiiHcnship 
and Immigration Services, Dqtartment of t tomeland Security and Social Security Administration 
specifications. The system stores scanned images, demographics and other data captured from 
documents that can bo used to complete an electronic version of the Federal Form 1-9 including 
required digital signatures. 

Biometric ID solutions such as Zcrco’s solution can help companies mitigate risk with vctsaiilc 
lampcr resistant ID cards for all workers. For example, Zerco has the technology solution to address 
the dilemma that employers face since the stand-alone on-site biometric Employee Worker Identity 
Card solution system docs not require linking to a central oompuicr system to verify worker ID 
information. Implementation of a unified, thoughtful and progressive Federal system is needed. 
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Furthcnnore, using btfst practices, Zgrco's solution presents an employer with the ability to create 
the strongest level deterrent to any person considering presenting false documentation or another 
person’s identity or to hide a criminal background. 

Leadership Vital 

Leadership is the vital factor in the need for a pressing solution. As far as technology goes, Zerco's 
ID solution is simple and has the ease of use to meet compliance, mtti^tc risk, collect and verify 
doeutnemation and match and verify data with istate or federal authorities, if necessary, while 
helping to ensure compliance with all federal standards and rc£|uiromems. 

In summary, Mr. Chairotan, Corporate America Lv wailing Ibr the solution to be implemented. The 
solution is available, 

As an immigrant and U.S. citizen who arrived on the shores of America as a young child, 1 want my 
country to excel in this area and to utilize state-of-the-art biometries to identify legal immigrant 
workers on behalf of all employers and employees. Please note that technology exists to nicet the 
problems we face. What is needed is defining leadership, such as your colleagues and you are 
showing through these hearings. 

Thunk you. 
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STATEMENT OP 
JAMES W. ZIGLAR 

BEPORH l ilESUBCOMMin KHON IMMIGRATION, REFUGEES AND BORDER 

SECURITY 

OF THE COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

JULY 21. 2009 


MR. CHAIR.MAN AND MEMBERS OP THE SUBCOMMITTEE, I AM PLEASED TO 
BE APPEARING AT YOUR REQUEST TO DISCUSS THE E-VERIFY PROGRAM 
THAT IS BEING DEVELOPED, IMPLEMENTED AND ADMIMSI ERED BY THE 
UNITED STATES CITIZENSHIP AND IMMIGRATION SERVICES. IT HAS BEEN 
A NUMBER OF YEARS SINCE 1 LAST APPEARED BEFORE THIS 
SUBCOMMITTEE AND IT IS AN HONOR TO BE HERE AGAIN. I AM 
APPEARING HERE IN MY PERSONAL CAPACITY AND NOT AS A 
REPRESENTATIVE OF MY LAW FIRM, VAN NESS FELDMAN, OR ANY OF ITS 
CLIENTS. 

THIRTEEN YEARS AGO. IN 1996, CONGRESS RECOGNIZED THE NEED TO 
DEVELOP AN ELECTRONIC EMPLOYMENT VERIFICATION SYSTEM (EEVS) 
AS A NECESSARY ELEMENT IN THE IMPLEMENTATION OF AN EFFECTIVE 
IMMIGRATION CONTROL SYSTEM. AT THAT TIME, AS IS STILL THE CASE, 
DOCUMENT FRAUD WAS UNDERMINING THE EFFORT TO ENFORCE OUR 
IMMIGRATION LAWS IN THE WORKPLACE. AS PART OF THE ILLEGAL 
immigration and IMMIGRANT RESPONSIBILITY ACT OF 1996, THE 
CONGRESS AUTHORIZED THREE ELECTRONIC E.MPLOYMENT 
VERIFICATION PILOT PROGRAMS. IN 2003, ONE OF THOSE PILOTS, THE 
“BASIC PILOT,” BECAME A NA TIONAL VOLUNTARY PROGRAM. THE NAME 
OF THE PILOT WAS LATER CHANGED TO “E-VKRIFY.” THE SUBJECT OF 
TODAY'S HEARING, 

I WANT TO MAKE IT CLEAR THAT, IN MY OPINION, MY FORMER 
COLLEAGUES AT THE DEPARTMENT OF HOMELAND SECURITY WHO HAVE 
BEEN RESPONSIBLE FOR THE IMPLEMENTATION OF E-VERIFY HAVE DONE 
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AN EXTRAORDINARY JOB OK BEHALF OF THE AMERICAN PEOPLE:, ANY 
COMMENTS THAT I MAKE TODAY ARE NOT INTENDED TO BE A CRITECISM 
OF THEIR EFFORTS AND ONLY REFLECF MY PERSONAL THOUGHTS WI FH 
RESPECT TO MATTERS ON WHICH THE SUBCOMMITTEE HAS REQUESTED 
THAT I PROVIDE COMMENTARY. 

IN THE INTEREST OF FULL. DISCLOSURE, I WANT THE RECORD TO SHOW 
THAT IN ADDITION TO HAVING SERVED AS COMMISSIONER OF THE 
IMMICRATiON AND NATURALIZATION SERVICE WHEN THE BASIC PILOT 
WAS BEING TESTED, I SUBSEQUENTI.Y SERVED AS PRESIDEN I AND CEO 
OF CROSS MATCH TECHNOLOGIES, INC. UNTIL I RETIRED ONE YEAR AGO 
NEXT WEEK. SEVERAL MONTHS AGO. I LEFT THE BOARD OF DIRECTORS 
OF CROSS MATCH, BUT I STILL HOLD AN EQUITY POSITION IN THE 
COMPANY, CROSS MATCH IS A PRIVATELY-HELD BIOMETRICS COMPANY 
LOCATED IN FLORIDA. ! ALSO WOULD LIKE TO DISCLOSE FOR THE 
RECORD THAT I OWN SMALL AMOUNTS OF STOCK IN I'WO OTHER 
PUBIJCLY TRADED COMPANIES THAT ARE IN THE BIOMETRICS BUSINESS. 

MUCH HAS BEEN WRITTEN ABOUT E- VERIFY AND THERE HAS BEEN NO 
LACK OF IDEAS ON WAYS TO IMPROVE THE SYSTEM. INDEED, ONLY 
YESTERDAY, THE MIGRATION POLICY INSTITUTE RELEASED AN 
IMPORTANT STUDY ON E-VERIFY IN WHICH IT SUGGES1S SEVERAL 
POSSIBLE WAYS TO IMPROVE TI IE SYSTEM. I WILL REFER TO THIS STUDY 
LATER IN MY TESTIMONY AND I WOULD REQUEST THAT THE STUDY BE 
INCLUDED IN THE RECORD OF THIS HEARING. ONCE AGAIN, AS A MATfER 
OF FULL DISCLOSURE. I WANT TO NOTE THAT I AM AN UNPAID SENIOR 
EEl.I OW AND ADVISOR TO THE BOARD OF THE MIGRATION POLICY 
institute, however, I AM NOT HERE AS A REPRESENTATIVE OF THE 
MIGRATION POLICY INSTITUTE. 

MY REMARKS TODAY ARE FOCUSED ON ONE ELEMENT OF E-VERIFY THAT 
HAS BEEN THE SUBJECT OF MUCH DISCUSSION, INCLUDING SPECIFIC 
MENTION BY THE CHAIRMAN OF THIS SUBCOMMITTEE. E-VERIFY HAS A 
SIGNIFICANT WEAKNESS IN ITS INABILITY TO DETECT AND PREVENT 
IDENTIl'Y FRAUD. IT HAS I lAU GOOD SUCCESS IN DEALING WllH CERTAIN 
TYPES OF FRAUDULENT DOCUMENTS THAT ARE PRESENTED AS PAR T OF 
THE i-9 PROCESS. BUT IF SO.MEONE HAS STOLEN AN IDENTITY AND 
PRESENTS LEGITIMATE DOCUMENTS CONNECTED TO THAT IDENTITY. OR 
PRESENTS FRAUDULENT DOCUMENTS WHICH MAKE USE OF STOLEN 
IDENTITY DATA, THE PURPOSE Ol- TI IE EMPLOYMENT ELIGIBILITY 
VERIFICATION EXERCISE CAN BE DEFEATED. IN APRIL 2007, FORMER 
COMMISSIONER OF THE INS, DORIS MEISSNER, AND I PUBLISHED AN OP-ED 
PIECE IN THE NEW YORK TIMES DISCUSSING THIS ISSUE AND 
ADVOCATING THE USE OF A BlOMETRtCALLY- ENABLED SOCIAL 
SECURITY CARD TO DEFEAT IDENTITY FRAUD. 1 AM SUBMITTING A COPY 
OF THAT OP-ED WITH MY WRITTEN TESTIMONY. 


1 3:1 8 Apr 06, 201 0 Jkt 055645 PO 00000 


VerDate Nov 24 2008 


Frm 00156 Fmt 6633 


Sfmt 6633 


S:\GPO\HEARINGS\55520.TXT SJUD1 PsN: CMORC 



153 


VerDate Nov 24 2008 


ALTHOUGf f THH ADDITION OF PHOTOGRAPHS IN K-VERIFY RECORDS. 
WHERE AVAILABLE. HAS NO DOUBT HAD SOME POSIl lVE IMPACT IN 
PREVENINC IDENTITY FRAUD. THE ABILITY TO BE ABLE TO DEFINITIVELY 
PROVE THAT THE PERSONS IN FRONT OF YOU ARE WHO THEY SAY THEY 
ARE IS CRITICAL TO FHE EFFECTIVENESS OF A PROGRAM TO PREVENT 
UNAUTHORIZED WORKERS FROM BEING HIRED. THE PHO TO SCREENING 
TOOL IS USEFUL. BUT IT IS LIMITED IN ITS APPLICATION AND 
RELIABILITY, AND SHOULD WE HAVE A MANDATORY VF.RII ICATION 
REQUIREMENT IN THE FUTURE, AS WELL AS ENHANCED PENALTIES FOR 
HIRING UNAUTHORZED WORKERS, I T WILL IMPOSE A BURDEN OK 
EMPLOYERS THAT IS FUNDAMENTALLY UNFAIR. ANY EKVS SHOULD GIVE 
EMPLOYERS UNAMBIGUOUS DIRECTIONS ABOUT WORKERS’ 
AUTHORIZATION WHILE MINIMIZING THE REQUIREMENT THAT 
EMPLOYERS EXERCISE DISCRETION DURING THE VERIFICATION PROCESS. 

THE EMPLOYMENT OF BIOMETRICS TO IDENTIFY INDIVIDUALS HAS BEEN 
USED IN THE LAW ENFORCEMENT ARENA FOR MANY YEARS, IN THE MID- 
TO-LATE I990’S, THE POTEN l lAl. FOR USING BIOMETRICS IN NON-LAW 
ENFORCEMEN’i' ENVIRONMENTS CAPTURED THE ATTENTION OF FHE 
MARKET. TODAY, BIOMETRIC TECHNOLOGIES ARE DEPLOYED ACROSS 
THE GLOBE 1 0 PROVIDE ACCESS TO OFFICES. HOMES. CARS, MEDICAL 
RECORDS, SECURITY VAULTS, VOTING BOOTHS AND A HOS T OF OTHER 
CIVILIAN APPLICATIONS. IN THE UNITED STATES, A NUMBER OF 
INDUSTRIES REQUIRE THAT BIOMETRIC AND BIOGRAPHIC INFORMATION 
BE COLLECTED AND BACKGROUND CHECKS UNDERTAKEN IN ORDER TO 
BE EMPLOYED IN THAT INDUSTRY. EXAMPLES INCLUDE 1 HE FINANCIAL 
SERVICES INDUSTRY, THE TRANSPORTATION INDUSTRY, THE EDUCATION 
INDUSTRY AND THE HEALTH CARE INDUSTRY. THE USE OF BIOMETRICS 
TO AUTHENTICATE AND VERIFY THE IDENTITY OP INDIVIDUALS IS NOT A 
NOVEL CONCEPT IN TODAY'S SOCIETY. I WOULD BE REMISS IF I DID NOT 
MENTION THA I' ONE OF THE MOST VISIBLE AND SUCCESSFUL 
APPLICATIONS OF BIOMETRICS HAS BEEN IN THE DEPARTMENT OF 
HOMELAND SECURITY'S US VISIT PROGRAM. 

EVERY INDIVIDUAL HAS CERTAIN PHYSIOLOGICAL CHARACTERISTICS 
that are unique and can be MEASURED TO DEFINITIVELY IDENTIFY 
THAT PERSON (A BIOMETRIC). THE MOST WELL-KNOWN BIOMETRIC IS 
THE FINGERPRINT AND ITS USE IS UBIQUITOUS. THE IRIS AND A PERSON'S 
DNA ARE ALSO UNIQUE PHYSIOLOGICAL CHARACTERISTIC, AS WELL AS 
FACIAL STRUCTURE (CAPTURED THROUGH A PHOTOGRAPH). 
HANDWRITING AND VOICE PATTERNS. IK TERMS OF RELIABILITY (Ic., THE 
ABILITY TO CAPTURE AND ACCURATELY MEASURE, AND THEN MATCH 
THIS PHYSIOLOOKIAL CHARACTERISTIC TO AN ESTABLISHED RECORD), 
THE IRIS, FINGERPRINT AND DNA ARE CONSIDERED THE MOST RELIABLE 
BY EXPERTS IN THE FIELD, 
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THE USE OF BIOMETRICS FOR IDENTIFICATION AND VERIFICATION 
PURPOSES, IN LAW ENFORCEMENT AND NOK-LAW ENFORCEMEN T 
SETTINGS, CONTINUES TO EXPAND RAPIDLY AND THE TECHNOLOGY ALSO 
CONTINUES TO IMPROVE REGULARLY. HOWEVER, ALTHOUGH THE 
TECHNOLOGY WILL CONTINUE TO IMPROVE, THE STATE OF THE 
TECHNOLOGY TODAY, IN MY OPINION. IS SUCH THAT ITS USE IN I’HE 
CONTEXT OF E-VERIFY IS NOT ONLY FEASIBLE. BUT QUITE ATTRACTIVE. 

IN MY OPINION, IT WOULD BORDER ON IRRESPONSIBLE NOT TO 
SERIOUSLY ANALYZE THE POSSIBJIJTYOF INCORPORATING A BIOMETRIC 
IDENl llTCATION AND VERIFICATION MODUl.R INTO THE E-VERIFY 
SYSTEM. 

IN A REPORT RELEASED ON JULY 8, 2009, AN INDEPENDENT TASK FORCE 
OF THE COUNCIL ON FOREIGN RELATIONS. CO-CHAIRED BY JEB BUSH AND 
THOMAS F. <MAC) McLARTY III, RECOMMENDED THAT A “WORKABLE AND 
RELIABLE BIOMETRIC ELECTRONIC VERIFICATION SYSTEM” BE 
DEPLOYED. AS I MENTIONED EARLIER IN MY TESTIMONY. ONLY 
YESTERDAY, JULY 20, 2009, THE MIGRATION POIJCY INSTITUTE RELEASED 
A COMPREHENSIVE REPORT ON THE E-VERIFY SYSTEM RECOMMENDING 
THAT THREE PILOTS BE UNDERTAKEN BY USCIS TO ENHANCE THE 
RELIABILITY AND ACCURACY OF THE E-VERlFY SYSTEM. TWO OF THOSE 
PILOTS WOULD EMPLOY BIOMETRICS— ONE WOULD USE A SECURE 
BIOMETRICALLY-ENABLED IDENTIFICATION CARD AND THE OTHER 
WOULD TEST A BIOMF.TRIC SCANNING SYSTEM THAT WOULD ALLOW OR 
REQUIRE EMPLOYERS TO CAPTURE BIOMETRICS DURING THE 
VERIFICATION PROCF.SS AND COMPARE THE COLLECTED BIOMETRIC 
DATA AGAINST A CENTRAL DATABASE OR A BIOMETRIC CARD. 

IT IS MY BELIEF THAT A BIOMETRIC COMPONENT COULD BE EFFECTIVELY 
INCLUDED IN I'HE E-VERIFY PROGRAM, I DO NO I BELIEVE THAT THIS 
WOULD REQUIRE SCRAPPING THE PRESENT SYSTEM AND ALL OF THE 
HARD WORK THAT HAS BEEN DONE TO DATE. INSTEAD. CONGRESS HAS 
THE Oi’FORTUNITY TO ESTABLISH A STATUTORY FRAMEWORK WITHIN 
WHICH USCIS CAN BUILD ON E-VKRIFYTO INCORPOR.ATE BIOMETRICS. IT 
WILL REQUIRE MORE HARD WORK AND THERE WILL BE MANY DEBATES 
AND ISSUES ALONG THE PATH TO BUILDING AN EFFECTIVE EEVS. THOSE 
ISSUES INCLUDE CONCERNS ABOUT PRIVACY. THE FEAR I HA r THE 
UNITED STATES IS ESTABLISHING A NATIONAL ID CARD, TECHNOLOGICAL 
GLITCHES THAT WILL HAVE TO BE ADDRESSED AND. OF COURSE, COST. 

I DO NOT WANT TO SEEM POLY ANNISH ABOUT THE CHALLENGES THAT 
WOULD BE FACED IN IMPLEMENTING AN EFFECTIVE ELECTRONIC 
EMPLOYMENT VERIFICATION SYSTEM FHAT CAN PROVIDE FOR 
AUTHENTICATION OF THE IDENTITY OF INDIVIDUALS. ALTlfOUCII THERE 
ARE MILLIONS OF EXISTING RECORDS THAT CONTAIN BIOMETRICS OF 
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INDJVroUAIS AND CAN BE USED TO VERIFY IDENTITY. THE ENROLLMENT 
PROCESS THAT WOULD BE REQUIRED TO HAVE ALL WORKERS IN THE 
DATABASE, WOULD BE FINANCIALLY SIGNIFICANT AND POLITICAU.Y' 
VOLATILE. THE LARGEST SHARE OF THIS BURDEN WOULD FALL OK U.S 
CITIZENS, THE SHEER MAGNITUDE OF Tl OS EFFORT WOULD SUGGEST 
that the only PRACTICAL WAY TO X4ANAGE THE DFA'ELOPMiiNTOF 
SUCH A SYSTEM WOULD BE THROUGH A PHASED PROCESS THAT 
INCLUDES SIGNIFICANT PUBLIC EDUCATION, 

NOTWITHSTANDING ALL OF THE CHALLENGES I HAVE JUST MENTIONER 
IT IS MY VIEW THAT IF WE DO NOT ADDRESS THE ISSUE OF THE USH OF 
BIOMETRICS NOW, WE WILL HAVE TO REVISIT IT IN THE FUTURE AND THE 
COST INVOLVED WILL BE ORDERS OF MAGNITUDE HIGHER IIIAN THEY 
ARH TODAY. 


MR, CHAIRMAN, THANK YOU AGAIN FOR THE OPPORTUNITY TO APPEAR 
BEFORE THE SUBCOMMITTEE AND I LOOK FORWARD TO YOUR 
QUESTIONS. 


ifmm 
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